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T O 
THE RIGHT HONOURABLE 

Sir RoBEkT Raymond, Kt 

Lord Chief Justice of the Court * 
€>f King's Bench, 

AND 

Oiie of his Majesty's moft HoMo^rabl^ 
pRivr Council. 

MY LORD, • 

TH E Honour you have done this 
Trcatife, by fuffering it to pafs 
your Lordfliip's Hands without Cen- 
lurc, hath encouraged me to offer it to 
the Publick under your ProteAion. 

The Deference which is juftly paid 
to" your Lordfliip*s Judgment by the 
3tudcnts and Profeflbrs of the Law in 

particular, 


'^-^ 


iv DEDICATION. 

particular, and which is equally due from 
all, who look into our legal Conftitu- 
tion or Polity, cannot fail to give this 
Piece a favourable Reception, if, upon 
a fecond Reading, your Loixiihip fhall 
think it deferves your Patronage. 

My Lord, while I am thu$ providing 
for the Succefs of' my Endeavours, I 
cannot help boafting the Advantage it 
gives me of declaring to the World, 
that I am, with the greateft Refped, 


MY LORD, 

Tour hordjhifs. 

moft obedient Servcint^ 


n. 


M. TF RIGHT. 


[I] 


AN 

INTRODUCTION/^'^. 

TH E Defign of this Treatife is 
to fhew the Original, the Efla- 
bliftiment, and the Nature of Tenures: 
And becaufe all that Part of our Ccmx- 
mon Law, that concerneth Tenures, 
hath Original from the Feudal Law 
(a), I propofe to profecute it in the 
following Method. 

L I fhall collect, and throw toge- 
ther [in the beft Manner I can] Co 
muchof theLaworDodb-inc of Feuds, 
as feems neceflary, and wanting to a 
right Apprehehflon of Tenures. 

Ca) FiJe Sir Htn. Spelimm't Pofthum. Treatife ef Pat' 
liamentt 57, 58. Peftbum. Treatife ef Feuds and 5% 
nures bf Knight-Service per totum ; and Glojf. ad ver- 
bum Feodum. Crag. d« jure feud. L. I. dieg. 7. And 
Philips bis Treattfe of Tenures in Capite, and by Knight' 
Serviuy p;r totum; 

B II. 


a, An Introduction to the 

II. I fliall endeavour to difcover 
the Time when, and the Authority or 
Law it felf, by which Fbuds or Fees 
were eftablifhed mEngUmdy and by 
which the Law of Feuds became a 
Part of our Common Law : And fhall 
take occailon to fliew that Wardship, 
Marriage, Relief, and the like Fruits 
for fceming Grievances] of TENtJRE 
were either properly Feudal, or tfiat 
they prevailed among us as Aich, ill 
Contequcnce of our own Confcrit 
to the Introdudion or Fidion of 
Tenures, 

III. I fhall confider the main Prin^ 
ciples, Qualities, and Rules- of Te- 
nure, and fliall flicw that they are 
plainly Feudal, and that they are to 
be accounted for only as iuch. 
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C tt A p. 1 

AS I do not mean to exhibit a 
/■^ tiedious or minute Treatife of 
Feuds, I fliall not prejudice or per- 
plex the Reader with trifling Etymo^ 
logies (b), imperfeA Definitions (c), 
or contradictory Glofles: But fhall 
confine my felf to fuch Texts as are 
gienerally agreed, and fhall oiFer fuch 
ail Account of the Policy and Naiture 
of Feuds in general, as may fupply 
the Want of a formal Definition ; and 
fhall barely propofe Mr. Somners Ety- 
tnoHy becaufe it feems too rational to .. 
be flighted, and is in Truth too good 
a Bafis to be negleded. 

(b) thereof there are many. Du Rrefae GUJJ'. ad 
ve'b. feudum. Stmner Treattfe of Gaveli. 104. Siry 
Exam. jur. feud. cap. 2. ^ 1. Crag, dt jure feud* 

40> 4»- . . 

(c) It being impoffible to warrant, or fuggeft the fe^ 
yeral Kinds of Modern or improper Feuds, within tlw 
Compafs of any Definition or Defcription whatfoever': 
Upon which Account the Feudifts fay, that Omnis defi- 
kitto in jure pertculefa eft, Vid. Crag, de jur. feud. 43^^ 
43. Zafius in ufus feud. 3> ' 

B 2 Mr. 
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Mr. Somner then fuppofes, that the 
Word " Feud is a German Compound, 
" which confifts of Fehy Feo or Feohy 
fignifying a Salary, Stipend or 
Wages (d), and oi Hade, Head, or 
Hode, importing Quality, Kind, 
or Nature (e) ; fo that (fays he) 
** Feudum, Fee, or Land holden in 
Fee, is no more (confidered in its 
firft and primary Acceptation) than 
what was holden in Fee-bode, by 
** Contradion Feud or Feod, i, e. in 
a ftipcndiary, conditional, merce- 
nary Way and Nature, with the Ac- 
knowledgment of a Superior, and a 
Condition of returning him Ibme 
'* Service for it, upon the With- 
** drawing whereof, the Land was re- 
" vertible unto the Lord (f)". This 
Ftymon not only fuggefts the moft 
probable Account of the Word, but 

(d) Vide Schilt. Cod. jur. Aleman. de nat. Succeffion. 
feudi« Cap. i. SeS 3. & Comment, ad Rubr. Sedi. 7. and - 
Spelm. Pojlhum. Treatift tf tbt ancient Gtvemmtnt of 
England 51. ' '" 

(e) Somn. Trcatife of Gav. 106,— 108. Vid. Sptbn. 
Gloff. ad verb. Feodum. 

(f) Sonrn. Tiy^tife of Gav. iio> in. 

gives 
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gives us the cleareft Defcription of 
the Thing it felf, and is agreeable to 
the Book of Feuds (g), which fap, , 
that Beneficium (Feudum fcilt.) (h) 
illud ejiy ^uod ex benevolentia ita 
dabatur alicui, ut froprietas^ ret penes 
dantem remaneret, ufusfruEius ad acci-. 
pientem ejufq\ hteredes pertineret ad. 
HoCy Ut ilk SP ejus heeredes Domino 
fideliter fervirent : The Senfe where- 
of is thus exprefled by Mr. Selden^ 
viz. " Feuds or Feuda being the fame, 
" which in our Laws we call Tenan- 
" cies or Lands heldy and Feuda alfo, 
** are Pofleflions lb given arid held 
" that the Poffeflbr is bound to do 
" Service to him, from whom they 
•* were given (i). 

This Service was originally purely 
Military (k), and the Poffeflbr's or 
Feudatary's Homage or Fealty ^ was 

{%) Feud. Lib. 2. Tit. 23. 

(h) Feuds were antiently called. Benejicia, ut infroy 
p. 19. H^nce many Ecclefiaftical Feuds are to this Day 
called Benefices. Vtde Spebnan's Poj^hum, Trtatl/e if 
Feuds 9. 

(i) Seli. Tit. of Honor 273; 

(k) Vide infra 19, 27. 

B 3 (as 
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(as it feems) in the Infancy of Feuds ^ 
^ Kind of military Engagement, ra- 
ther implied than exprefljed (1), to 
be faithful tp his Bene^a^pr, and alio 
Ailiflant unto him (m^ S;r Hmry 
§pelpian therefore calls a Feud^ Pr<e- 
dium militare (n), and Mr. Somner fays 
(o), that every Inheritance is improperly 
and corruptly called a Fief or Feey 
that is not holden Mi/tiie? grtjitiay the 
Ground of all Fees (p). 

To manifeft the Truth of this Af- 
fertipn, it is neceflary to ta^c a fhort 
View of the Original of Feuds ; which 
were a military Policy of the nor- 
thern conquering Nations (q), devi- 

(1) Vide infra 27. 

\m) Seld. Title of Honor 274. 

\n) Pofthum. Treat! fe of Feuds 6. 

(o) Treatife of Gav. 49. 

("pj Feudarum invtntvm ptptrit ret MiBtorU ntajfttas. 
Spelm. Glofl*. ad verb. Feudum. 

Omnia Ftuda ad militia fuivintmem txpeditiertm inventa 
funt. Gregorii Syntagma jur. Univ. Lib. 6. Cap. 4. Seft. I. 

(q) Conflat Feudarum origintm a Septaitriaialibts Gtnii- 
ius defluxiJIiy (jfc. Crag, de jura feud. 25, 375., Schilt. 
Com. ad jus Feud. Aiaman. 8. Stld. Title of Honor 
274, Spelm. Gltijf. adverb. Lex. Hie contralius [(ciXiOtt 
Feudalis] proprius eji Germanicarum Gentium, neq; ufytiaip 
invenitur, niji ubi Germani fedes pofuerunt, GiOt. de jure 
Belli & Pacis Lib. i. Cap, 3. Se6W 23. 

fed 
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£sd as the moil likely Means to iecuro 
their new Acquifts, and were large 
Diftriifts or Parcels of Land ^ven oc 
allotted by the conquering General, 
to the ftiperior Officers of his Army, 
and by them dealt out in lefs Parcel& 
to the inferior Officers, and moft de-f 
lervmg Soldiers (r): Thefe Allots 
ments or Portioais of Vidory natU' 
rally engaged llich as accepted them 
to defend them; and as a Part could 
not be preferved independent of the 
Whole, all Givers, as well as Recei- 
vers, were mutually and equally con» 
cerned to defend the Whole ; but as 


^r) Cum ex SepUntrient (quam Pl'mius offictnam gentium 
vtri^jitm dixit) Jnntanera Gentes Jomi impia ret familia' 
ris prejfa egrederentur nnias fedes fetiturtey Gtibi, Van- 
dallf (it Hunni, tandem ettam Lmgebardi [ut de aliis ta-- 
ceam] Imperium Ramanum diripui£enty Rtgiones ex hofte 
eaptas militari mere inter fe diwjeruntf ut mn minor Wf 
feriorum ^uam Principum in his Expeditimibus hgberetur 
Ratio, (!/e. Crag, dc jure feud. 19, 20, 376. And 
Sir Jf^Uiam Temple fpeaking of the Saxms fays. That their 
Princes or Leaders of their feveral Nations, became. 
Konings or Kings of the Territories they had fubducdy 
and that they teferved Part ef the Lands to theinfeives 
for their Revenue, and fliared the reft among their 
chief Commanders by great Diviilons, and among their 
Soldiers, by frasdler Shares^ Temp. Intrd^ff. it the Hi/K. 
ef England 65. ^ 

B 4. that 
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that could not be done in a tumul- 
tuary Way, Order, and to that End 
a military Subordination was necef- 
fary ; and therefore each Receiver 
was fuppofed, in Confequence of his 
Acceptance of any Portion, to oblige 
himfelt as long as he held it, to at- 
tend to, and enter into Meafures for 
the Security and Defence of the 
Whole, whenfoever he {hould be re- 
quired (f) by his Benefador or im- 
mediate Superior, and was likewife 
iuppofed to be accountable to him as 
his Commjpider or Leader, for his 
Attendance, and a faithful Difcharge 
of his Duty : Such Benefador or Su- 
perior was likewife fubordinate to, 
and under the Command of his Bene- 
factor or Superior, and fo upwards to 
the Prince or Chief himfelf. Thus 
a proper military Subordination* was 
naturally and rationally enough in- 
ferred and eftablifhed ; and an Army 

(f) ^antum ad fervhia prafianda—— Vafattus quant' 
dm ftuium untt, (if mn ultra, Domitu jujia bella moventi 

ttnebitur Prkjiabit autem ee/ti'vitia mm nift requifittts. 

Zaiius in ufus feud. f. 29. 

of 
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of Feudataries were, as fo many Sti- 
pendiaries, always on Foot, ready to 
mufter and engage in the Defence of 
their Country (t) : So that the feudal 

(t) Loy/eau's Account of the Diftribution of Gaul2mong 
the Fraftis being of this Nature, I (hall here tranfcribe the 
Subftance of it, viz. ^ant au Urns dt la Gauky Les Fran^ 
tots viSforieux les conpfquermt Uutes.^^Et tors celUs^ ^'^^ 
retiniriHt au Domaim du Princty Us diftribuennt fmtes Its 
autns par Climats fcf territoires aux principaux Chefs ^ Ca^* 
pitaines de leur Nation, Dormant a tel toute bne Province a 
titre de Duche : a tel autre un pays de Frontiere a titrs de 
Marquifat : a un autre une ville avec fon territoire adjacent 
a titre de Comti : Iref a d^autres des Chajieaux m villages 
avec quelques terres d^alentour a titre de Baronncy Chajiel^ 
lenie^ ou Jimple Seigneurie^ felon les merites particuUers de 
chacuny Gf felon le nombre des foldats qt/il avoit foubs'luy ; 
car c'ejloit tant pour eux que pour leurs foldats^-^Ils ni 
concederent pas ces terres a leurs Capitaines pour en jouyr 
en toute Franchife^ ^ fans prejiation ou redevance aucune^ 
ains les concederent a titre de Fief c*efl a dire a la charge 
d^^jOifl^ ^ tous jours le Prince Soverain'tn gfun'e. 
Et non feulement le Prince Severain des Fran^ conceda 
a fes Capitaines tant pour euxy que pour l^w' foldats ^ Us 
terres de leur portage a titre de Fief vers hy : mass 
aufft ces Capitaines haillerent a chacun de leurs foldats la 
part^ qu'iJ leur en voulurent conceder^ a mefme titrs de 
Fief vers eux^ ^eft a dire a la Charge fU^ils feroient tenus 
les afiyier en guerre toutefois tsT pontes qtHl en fereit 
befoin^ {jT par ce nuyen leurs compagnies demurerent en^ 

tief'es pour jamais.' Ces Capitaines avoient le com-- 

mandement tf puijfance puHique en qualite d^offfciersy eftant 
tous jours demeurez en leur charges de Capitaines^ En tant 
que par le moyen des Vaffaux^ qiiils avoient foubs eux^ 
leur Compagnies (ff bandes efoient maintenues a perpe^ 
tuitCy i^ de faiff aux livreS des Fiefs ils font eippellex 
Capitanei Regis aut Regni. Loyfeau Traite de Seigneurie 
i3> Hi j6- 

Returns 
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Returns of Fealty y or mutual Fidelity, 
smd Aid were not originally ex pa£ia 
h)), but feem to have been politick, or 
father natural, Confequences drawn 
from the appai^ent Neceflity, thefe 
warlike People were under, of main- 
taining their Ground with thQ fame 
Spirit, and by the fame Means they 
had got it. Baat as the Frinces of 
Europe were every Day more and 
H^ore alarmed by the Progrefs of the 
northern Standard, many of thenj 
went into this or a like PoHcy, as the 
ftrongeft Intrenchm^nt;; ai^d in- Imi- 
tation of it, they, referving the D(h> 
fkinmm, or Propriety, of the Lands 
they gave, parcelled out fome of 
their own Pofleffions or Territories 
under an exprefs Fealty (w), cngagmg, 

their 

^u) Renders (or Services as now called) were noj origi- 
iiauy tx^pa^i vfl eondiiht for that Was but Cautekfi^a- 
hadanit but of cofpinor\ Right. Spelm, Tr<at. rfParUa- 
nuntt 57. 

(w) Lahtrante ftfuh antigutori btttu undnjuaqut frtf- 
vifflfttiSf Imperalor-et, RegtSy Principes tm{fuUius ducunf 
fafr'iciis H magtmubm fuis [qM$ Cafutanns voaibant'\ Rtt 
gimes integrasy prafertim finitimas W bofii expofitat di/lri- 
htirty ntrv ut jfibi has bitegrt fojjidtntei tpis trtidtr/nt: 

Sed 
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their Beneficiaries or Feudataries, tx> 
make them like Returns of Fidelity 
and Aid, as followed from the Defign 
and Nature of an original Feud (x), 
from whence the feudal Obligaticms 
probably began to be confidered as 
Renders, or Services of Render, cal-r 
Gulated for the Beniefit of the Pro- 
prietary, who was, in refped of th6 
Dominium or Propriety remaining in 
him, from henceforth called Domir' 
nus (y). 

The 


Bed ut di/iraSfas in idoneas port tones fingulas Jingulis miU-- 
tibus [habito perfonarum refpeifu] Feudi^ u e, Jiipendii no* 
mine ehcarent \ ^^o ^ cum ip/ix. patriam. unamtiiitjgr tuo* 
rentur [fidei Inurpoftto jurejurando} feT Miliiapti Princifi 
in auxtlium veniren^ evocati, Spelm. Gloff. ad verb, Feo* 

dum, The fame Author ^in his Treatife of ParUa^ 

ments 57, 58..) fuppofes, th^t the tCing of England iiA in 
the Beginnihg portion out the Lands oi England in this 
Manner : And the Lord Col(e averts, that the firft Kings 
of this Realm had all the Lands of England in Demefne; 
and. les grar^d Mannors, fcf Royalties (fays he) they ccfervcd 
to themfelves, and of the Remnant they, for the Defence 
of iht Realm, infepffed. the Bacon? of the Realm^ He. 
I Injl, 5^. b. ^ pf thefc Opinions, inf. 20, i^c. 

(x) Ego Tittusjuro — ^od ab hac hora ero Fidelis-^att 
debet ejfe Vafallus Domino. Feud. Lib. 2. Tit. 7. 

(y) Domifius appellatur is^ ^i feudum in re fua «/- 
Uri fruendum cmJiitHit^ idcirco ut vulgo creditor^ quia ret 
in feudum data dominium ^ pr<friitatem^ retinuit^ fobam 

' ujiimf^ 
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The feudal Policy having obtained 
thus far, the few Countries that had 
not [as above] gone into it confe- 
derated themfelves Prince and People^ 
as Lord and Feudatary^ to (land by 
and aflift each other in Cafes of com- 
mon Danger and Concern : (z) In 
Confequence whereof, and of the 
Fealty exprefled or implied in flich 
Confederacy, every Man's Pofleflion 
was confidered as a Feud or Stipend^ 
and became as fuch a Pledge or Se- 
curity for the due Obfervance of his 
Fealty (a) ; fo that the feudal Policy 

thus 


iijum-firuffum Feudi nomine efineifftt. Hotoman. de verb. 
Feudal, fub verb. Dominus. 

Dominut in Jure dtfinitwr., ^i pAprittattm rei habet. 
Crag, de Jure feud. 43. 

Thus the French Words Seigneur and Sieur^ and , the 
Et^lijh Words Sire and 5/r, are all of them Appellations 
refpeSing Propriety. Vide Leyfeau Traiti des Seigneuries 

5.6. 

(z) Whether this was not our Cafe in England^ will be 
inquired hereafter, p. 58, 78. 



was 


complyw' ^^ tSe fc veral Obligations rcfiilting from the 
^i^i jre of an original Fe ud j for though Fealty^ wheii 
e^refs, was fworn only by the FcudatacjLJiiid jr^x-f 
fikmcJ in the Boo loi Feud s (Lib. 2. Tit. 4. J to be 7«i^ 
>^. A. g , — jurandum 
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thus hinted, and thus advanced, was 
now become the military Policy of 
the weftef n Parts of the World (b) ; 
and military Aid or Service (as now 
called) was underflood to be the real 
or fiditious Terms of all Propriety or 
Pofleflion in Europe. 

This general View of the Original 
and Progrefs of Feuds, being Suffici- 
ent to fuggeft their Nature; I fliall 
now proceed to the Dodrine of Feuds, 


jurandum quod a vafalU praftatur Domino : Yet that \t 
was binding on both Sides, appears from the moft au- 
thentick Explications of this Engagement : Thus accord- 
ing to the Book of Feuds (Lib. 2. Tit. 6.) ^i Domin$ 
fuo fidelitdfrm jurats ijia fex in memoria femper habere 
Jetety Incoiume, tututny honeftum^ utile^ facile^ poJJibiU 

Sed quia non fufficit abjiinere a malo^ niji fiat qupd 

bcnum ejiy rejiat ut in fex jpradi^is concilium 6f auxili' 
um Domino praftet : Dominus quoq\ in hU omnibus 
vicem fideli fido redder e debet : And thus according to 
Ravenna ("in Confuetud. Feud. Lib, 2. Tit. 6. p. 115.) 
Dominus non tenetur jurare Vafallo fidelitatem^ fed in^ 
effeSfu tenetur Jibi in iantum abfqi facramentOy in ^uan^ 
turn tenetur Vafallus Domino cum facramento * ■ — 
Et vice mutua ejl obligatus Dominus Vafallo fuo virtute 
diSIa fidelitatis ( fcilicet) a Vafallo jurata. Vide Crag, 
de jure'feud. fo. 44, 45. Ilanneton de jure feud. L. !• 
Cap. 13. 

(b) Sir Henry Spelman calls the feudal Law the Law 
of Nations ; for fo, fays he, I may term it then (fpeaking 
pf very early Times) to be iii our Weftern Orb. Spelm. 
PoJIhum. Treat, of Parliaments 57. 

con- 
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confining niy felf to fiich Heads or 
Branches of it, as moft <lire<9ly lead 
to the Knowledge of Tenures. 

Feu^s, Fiefs or Fees were origi- 
halljr precarious, and held at the Will 
of the Lord (c) ; then they became 
certain for one Year (d), and were 
ibme Time after given for Life (e) ; 
but though Feuds were not at this 
Time hereditary, yet the Vaflals or 
feudal Tenants were called Nativi^ as 
if bprn foch ; and it was unufual, and 
tven thought hard to rejedl the Heir 
of the former Feudatary, provided 
he was able to do the Service^ of the 
Feud^ and the Lord had no juft Objec- 

(c) Ahtiqutffiihd timpvri fie erat in Domimrum pstefiatt 
tmnexumf ut (juando vellintf poffhit aufeire Rem in fat' 

dim a ft datatn. Feud. Lib. i. X'** '• Statim a\ 

■initit triginis feudirum in Dimim ftudum concedentis fa- 
itftatt fidtf fetidkm cmceffian quandtcunq; vtUtt precarii 
inftary revecare. Hanneton de jure feud. 139. Somn. 
Treat, of Gav. 108. 

(d) Poftea vera eo ventum eft ut per annum tantumfirmi- 
iatem baberent. Feud. Lib. i. Tit. i. " Deinde ufit 
imlevit ut per annum integrum Feudum femel coateJfumfirT 
mtatem haieret. Hani^ton de jure feud. 139. 

(e) Deinde Statutum eft ut ufq\ ad vitam Ftdelis produ- 
eeretur. Feud. Lib. l. Tit. i. Poftea vera eovintuih 
tft, ut ad Rectpientis vitam perduraret. Hannieton de jur^ 
feud. 139. 

tion 
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tion againft him (f) : But though the 
Lord did not remove the Heir from 
the Feud, yet it is not Hkely that he 
iucceeded abfolutely as of Courfc ; but 
that he paid a Fine, or made fome 
Acknowledgment, in the Nature of 
Helief (g), for .the Renewal of the 
Feud ; and though fitch Fine or Ac- 
knowledgment was originally made 
to fecure the Succeilion, which was 
then arbitrafy, and at the Will of the 
Lord 5 yet it was continued even after 
FfeUDS became hereditary (h), and is 

(f) LiceiHareStaruiSucceJJiotufnnoneratihfetidis^ Na^ 
tivi tamen hi Tenenies dicebantur ut apud Nos hodUj qUos mjl 
jufla affinfa cdujd pracejferity & adferviendum nm fuffice- 
fent^ . durum erdt a fuis pojfejponibus renUtvere^ Crag, dc 
jure feud. 16, 21. 

(g) Relevium eft praflatio haredum^ ^i quum veierijun 
feudalt non poterant fuccedere infeudis^ caducam & incertam 
hdndttatem relevabant^ foluta fumma vel pecunia vel aliarum 
TiTum pro diverjitau Feudorum. Schilt. Cod. de Bonis Lau- 

demialibus, Sed. 52. According to Hotoman^ Relevium 

dicitur Honorarium^ quod novus Vafallus Patrono iniroitus caufft 
largitwr^ quaji morti alUriui Vafalli^ *vel alio quo cafufeudum 
ciciderity quod jam a novo fublevetur. Vide Hot. de verb, feu- 
dal. £t Gloff. ad X. Scriptores ad verb. ReUvium, 

(h) Thus in Germany, the old acknowledgment wa«^ 
continued by an exprefs Provifion in tiie Conftitution, bjr 
which Feuds were made hereditary, viz, Servato uju iwj- 
jorum Valvafarum in dandis Equis (sf armis fuis Senioribus. 
Vide Feud. Lib. i. Tit. i. Et Leges Lbngobard. Lib. 3. 
Tit 8. Sea. 4. 

well 
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well known at this Day (tho' by feveral 
Names) in moft Countries. 

Feuds were afterwards extended, 
beyond the Life of the firft Vaflal or 
feudal Tenant, to his Sons or fome 
one of them, whom the Lord fhould 
name (i) ; but in fuch Cafe the feu- 
dal Donation (k) was not extended 

beyond 

(i) Sic progrejfiimift ui ad film devemret in ptem (fiilu) 
Domnus hoc velUt beneficium confirmare. Feud. Lib. i. 
Tit, I. Proindeq\ receptum ut ad eo$ VafaUi filios 

piths id bemficii ftudi Domnus conajjiffit deveniret^ isf 
fo/fmodum temporis traSu indu£ium eft ut ad ornnes Va^ 
Jalli filios mafculos Inteftata feudi Sucajfio ^qualiter per* 
timret, Hanneton de jure feud. 139. Schtlt. Cod. de nat* 
Succ. feud. Cap. i. Se£l. 5. 

(k) Though the Feudifts have generally confidered 
Feuds as mere Donations: ^et Mr. Somner (Treat of 
Gov. III.) fays, that the feudal Grant, in refped of the 
incident Services, is improperly called a Donation, being 
hnt fifodalis dimijio^ i.e. a Demife in Fee: But ftiil the 
Feudifts did properly enough call it a Donation, i/?, 
Becaufe it was not originally fuppofed to be made for any 
immediate or contraAed Equivalent ; and the Services 
were rather Confequents of the Relation arifing from the 
Feud or the general feudal Policy, (ut fupra) than im- 
mediate Returns, in Confideration of the Feud or Benefit 
conferred by the Lord ; and thus Grotius muft be under- 
ftood, when he fays (in his Treatife de jure Belli i^ Pa* 
CIS Lib. 2. Cap. 12. Se£f. 5. J that in feudali contraSfu 
rei feudalis concejfio beneficium efty Paifio autem milita^ 
ris opera pro iutela eft^facio ut facial, 'i-dlyy Becaufe as 
the Lord had the free Choice of his VafTal, and confer'd 
the Feud on whom he pleafed, and the Services of the 
Feud were not fo much calculated for the particular Ad- 
vantage. 
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beyond the Words by any prefumed 
Intent, but was taken ftridly (1), in- 
fomuch, that if the Donation was to 
a Man and his Sons, all the Sons flic- 
ceeded in Capita ; and if one of them 
died, his Part did not defcend to his 
Children, or furvive to his Brothers, 
but returned to the Lord (m) : In Pro- 
cefs of Time Grandchildren fucceed- 
^d to Sons, and Brothers to Brothers 
(n), if the Feud was antiquum aut 

O pater- 


vantage of tic Lord, as for the Defence of the Commu- 
nity united under a feudal Policy; the Preference given^ 
;9nd Intereft moving from the Lord, was a Benefit confer- 
red in fuch a Manner, that in refped to the Lord, It might 
very well be called a Donation : Et licet fays Crag, (de 
jure feud. 42 J Feuda aliter hodii tomparetiiur^ intirveni^ 
enti fapijfime pretio^ aut alia re pro pretioy Demminatio ta» 
men fit ab £$ quod pravalet* ■ ■ Et ^uanquam pretio inter-^ 
venientej tamen juftum pretium nunquam numerajfe prafumi^ 
iur^ ^i fi fidelitatis iff obfequii vinculo alii ajlringit ; vm- 
culum enim hoc obfequii pro parte pretii eft : Itaquefeudum li-^ 
berum tsT gratuitam donationem definimus ad illud quod fieri 
debet attendentiSy non ad id quod in hoc ^orrupto faculo apud 
degeneres homines in ufu frequenti videmus, 

( 1 ) Feudum ex Jua natura eftfpecies quadam Donatiomt^ 
li mquum eft ut ontnes Donationes fint ftriSli juris^ ne quis 
plus donajfe prapimatury quam in Donatione exprejerit* 
Crag, de jure feud. 50. 

(m) Crag, de jure feud. 21, 22« 

fn) Poftremo vero Lege a Conrado Imperatore promuh 
gata (feud. Lib. 5. Tit. i.) ad Nepotes 4xfiliis mafiulis 

hoc 


1 8 An Introdufiion to the 

paternufHy that is to fay, not newly 
purchafed, but came to the Brother, 
by Difcent from his Father : But if 
the Feud was what the Feudifts cal- 
led Nmmm^ that is to fay, newly 
purchafed or acquired by a Brother, 
a Brother fliould not fucceed to it \ 
unlefs it was by Virtue of an exprels 
Provifion in the Conftitution of the 
Feud (o). And at length not only - 
Defcendents in the dired Line fuc- 
ceeded in Infinitum^ but Collaterals 
alfo without Regard to their Degree, 
provided they were defcended from, 
and were of the Blood of the firft 
Feudatary (p). 

Sir 


hoc ipfum produ^um fuit, Hanneton dc jure feud. 139, 

140. ^ Cum vero ConraJus Romam profictfaretur petitum 

eft a fideltbus^ ^i in ejus erant fervitio^ ut Lege ab eo prO' 
mulgata^ hoc etiam ad Nepotes ex jilio producer e dtgndretur^, 
fcf ut frater fratri fine legitimo Harede defunSfo in Bene- 
fcio quod eorum patris fuity fiiccedat. Feud. Lib. x. Tit. t, 
19. Lib. 5: Tit. I. Spelm. Pofthumous Treatife of Feuds 
4. Crap:, de jure feud. 21, 22, 

(o) Feud. Lib. I. Tit. i, 8, 14, 20. Lib. 2. Tit. 12. 
go. Crag, de jure feud. 22, 163, 242. 

(p Tandem faSium eji ut Feuda non folum ad De- 
ftendentes in perpetuum tranfirent^ fed etiam ut ad CoU 
laterales^ ^i ex prima Vafalh defcendebafit^ in Infini* 

turn 
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Sir Henry Spdman fays (q), That 
thefe feveral Conditions of Feuds had 
their feveral Denominations, that is 
to fay, while they were precarious' 
'they were called Munera ; afterwards 
when they became temporary and fcfr 
Life, they were called Benejkia ; and 
that they were firfl called Fw^//3f wheii 
they began to be granted in Perpe- 
tuity, and not before : And agreeably 
to this, Mr. Somner csMs Be?tejiciu7?i, 
Feudtttn^ elder Brother, and fays that 
Ftudum was a Word not known until 
about the Year looo (f). 

Feuds being thus efiabli'ftitd, and 
all feudal Pofleflion being at this 
Time of military Obligation, and in 
the Hands of military Perfbns, wJiO, 
being under frequent Incapacities to 
cultivate and manure their own Lands, 
found it neceffary to commit Part of 

turn cont'irmarentur. Crag, de jure feud. 22, 50, 242, 243, 
244. Feud. Lib. i. Tit. i; Shilt. deNat. SucceiEon. Cap. 
I. Se£l. 8. Spelm. Softhum. Treatife of Feuds 4, 5. Za- 
fius in ufus feud. 46. 

(^) Vide Spelm. Poftlium. Treatife of Feuds 4, 6, 9. 

(f) TieatlfeoF Gavelkind 102. Vide Schilc. de Nat. 
Succ. C^p. I. Se(Si. 3. 

C 2 them 


zo An IntroduBion to the 

them to flich Perfons as, having no 
feudal Pofleffion of their own^ were 
glad to poiiefs them upon any Terms : 
To fuch Perfons therefore they gave 
jibme fmall Portions of their Lands, 
obliging them to fiich Returns of Ser- 
vice, Corn, Cattle or Money (u), as 
might enable them to attend to the 
feudal Duties, without Interruption 
from Affairs of a lower Nature, and' 
of mere private Concern: By means 
whereof the feudal Policy was con- 
fiderably extended, in regard that all 
Perfons accepting any Kind of Inte- 
reft in a Feud, did not only impli- 
citly engage to do nothing to the 
Prejudice of it, but were, ynder an 
exprefs or implied Fealty ^ obliged to 
aniw^r the flipulated Renders, and 
to promote the Peace and Welfare of 
the feudal Society, 

Thefe, and fuch like Interefts, 
^jeing in this View confidered as 


(u) Vide Ciag. de jure feud. 20, 65. Loyfeau Traite 
des Seigncuriet 15.' 

Feuds 
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Feuds (w), the ancient feudal Stm^ 
plicity branched out into great Varie- 
ty, and gave Way to fo many Devi-^ 
ces, that it became a neceflary Rule 
or Diredion of the Law of Feuds, 
that in the Confideration of a feud 
Tenor (x) InveJUtura eji infpiciendusi 
and that for the Reafon exprefled in a 


■ (w) ^aUtircunqui datum fturit (Feudum) fivt adpr^ 
frium^ Jive ad labellum^ Licit prspriam feudi naturam turn 
babeat^ jure tamen fiudi cenfeUtur. Feud. Lib. 2. Tit. 44^ 
48. Nee ob/lat fuod Feudum improprium non fit Feudum^ 
cenfetur tamen jurefeudiy bine l^Jiatuta defeudis Uquentia^ 
etiam ad impropria JpeSlant, Stry. Exam. jur. feud. Cap« 
3. Q^ 2. ^uod in materia feudali ea^ qua Jiatuuntur 
tn milite^ habent beum in non Milite^ tsf intelliguntur etiam 
pro quolibet fimplici Vafalh. Ravenna in Cohfuetud. feud. 
64. And according to Zafiusj Si Fajallo feudum ita eon^^ 
e/datUTy quod pro fervitiis annuam vini^ frumentiyjpecuma 
penfionem praftare pojjit^ (^ ad alia fervttia non teneatur^ 
Ea conventio a feudo degenerat cujus eft Natura ut incerta 
fint fervttia (addas & MilitariaJ : In aliis tamen feudum re^ 
manetj quia Obligationem fervitiorum in aliud onus eommu* 

tare J non efi contra fubftantiamfeudi, Nam feudi fubjlan^ 

tia ejty Vafallum ejfe Fidelemy & Domini rebus j bonisy honor i^ 
vitaj non infidiarij feudumque a Domino rec^gnojcere. Za- 
fius in ufus feud. 117, I2I. 

(x) Tenor, ejf pa^io contra communem feudi naturam 
ac rationem in contractu Interpofita. Hotoman. de verb, 
feud. In verb. Tenor. Feud. Lib. 2. Tit. 2. SeS. 2.— . 
Tenor eft qui dat Legem feud»^ fsT pUrumque naturam 
feudi mutat. Crag, de jur. read. 50. Zafius in uius feud, 
fol. I23« 

C 3 like 
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like Maxim of our Law> Modusi legem 
dot Donationi. . 

The Fewdifts therefore in CMrder to 
preferve th^ gpauinc Notion of a 
pure original Fuud, and to digeft as 
far ^s poffible, the various new invent- 
ed Feuds, or Fornis of Donation, have 
drawn up feyerftl Syftem* (y) of Feuds, 
which they principally divide into 
Feudd frcfria vgl r^a^ &? Impropria 
bel Degenerantia (z). 


(y) The firft of them are to be found at the End 
pf the Corpus Jj/iris Civilis^ and are fuppofed to have 
been written by Gerardui Niger and Obertus di Orto^ 
about the Year H70. (or 1154. according to Barbeyracy 
Notes on Puffendorf d£ jur, vat. Lib, 4. Cap. 8. Se^. 
J 2.) at the Comrpand of the Emperor Frederick: Bu^ 
Crag, takes them to have been only tumultuarii con-^ 
fcripii ex adverfariis Jive Schedis Gerardi £5? Oberti relic^ 
tisy ab alio quam ipfis colleliis ; Oberius enim £sf Gerar* 
dusy prout quaque fo^i /pedes occurrerat, confulti quid de 
eo fentirenty fcripto dedararuni : Hac eorum Adverfaria 
pojl eorum excpjfum aliquis Juris feudorum Studiojus in 
Libros redegit fine Deleclu^ fine Aiethodo, Vide Crag, 
de jure feud. 26, 27. Hanneton. de jur. feud. Lib. i. 
Cap. I. 

(z) Prima Fcudorum Divifio efl in. proprium £S? im- 
propriumy tf hac quidem pracipua £5* primaria divifio ejly 
a qua reliqucs (licet alio refpeHu) dependent^ £5* ad earn 
reducuntur. Crag, dejur. feud. 51. Stry. Exam. jur. feud. 
Cap. 3. 0,1, 2. 

Under 
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Under the Head of Feuda propria^ 
vel reEiuy they treat of the Nature 
and Qualities of a pure original Feud 
(a), and under the Head of Feuda 
Impropria &^ Degemrantiay they 
treat of all limited or qualified Feuds ^ 
any way deviating from (b) the Sim- 
plicity of an original Frud : And tho' 
this Divifion doth in Truth compre- 
hend and take in all Kinds of Feuds> 
yet the Feudifts have fubdivided 
them into feveral Species (c), fug- 
geftingby various Additions, the Dig- 
nity or Privileges of the Feud ; its 
Continuanpe or Cpurfe of Succeflion^ 

(a) In quo nullihi a communihus juris feudalis regulis rece» 
ditury fed naturalia fua uhlqite falva nee . ulla padiione re^ 

JiriSla retinet, Stry. Exam. jur. feud. Cap. 3. Q^ 3. 

(b) Feudum Jmproprium eft quod a propria Feudi natura 
recedit ex polio & conUentione contrahentium, Stry. Exam. 
jur. feud. Cap. 4. Q^ i. Improprium id Feudum dicitur 
^od a naiurali feudi ^ualitate declinat^ & quod paSio €sf 
conditionibus vel ohfequiis nominatim eft alligatumy contraqut 
ihnatas Feudi ^alitates impropriatur. Crag, de jur. feud. 
51. Zafius in ufus feud. 112, 113. 

(c) Feudum vel ab effeSiu vel aliqua caufa efficienii W 
formali inmultas fpecies dividitur. Cowel. Inf. Lib. i. Tit. 

a, Sefl. 5, — 12. ^am diver fa Feudorumftt natura^ coU 
ligi poiejl ex eo quod a nonnullis juris Feudalis DoSforibus 
1 10 Feudorum genera enumerentur. Beuft, Com. ad Stry, 
Exam. jur. feud, 47. 

C 4 or 
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or the Qualifications and Condition 
of the Feudatary, or his Manner of 
acquiring it, or otherwife exprefling 
fome Quality feperadded to, or in- 
trenching upon the Purity and Sim- 
plicity of a proper genuine Feud. In 
one or other of thefe Views, the 
Reader will readily apprehend the 
moft ufual Divifions or Diftindions 
of Feuds, as Feudum Nohile (d) ^ 
Ignobile (e), Ligium (f ) ^ non Ligi-^ 

(d) Nobile feudum vacant injure quod a principe qui Ju'* 
firionm ncn agnofcit conceditur ■ Cum* dignitati li JU' 
rifdiSfioni^ ' ■ ■ Crag, de jure feud. 56. Et qucdpojfef- 
firemfuum nobilitat^ vel eum qui prius eratj nobiUm o/lenditm 
Zafius in lufus feud. fol. 5. 

(c) Igmbile^ quod a minimis Falvafiribut vel etiam a 
plebe paganis*^ in feudum conceditur » Zaiius in ufus feud, 
fol. 5. — ^od alias vocatur Feudum Burgehfe, Stry, 
Exam. jur. feud. Cap, 3. Q^ 36, 37, So that in Truth 
(as Sir Henry Spelman fays) Feudum ignobile nobfti oppani* 
lur^ ig proprie dicitur quod ignobilibus isf Ru/licis com^ 
petity nulla Feudali privileglo ornatMm ;— ^od-^ Nos 

Soccagium dicimus Nonnulli Burgenfe vacant. Vide 

Spelman and Du Frefne GIoiT. ad verb. Feodum & 
Feudum. 

(f ) ^md a Principe fuperiorem non agnofcente confertur 
Feudum jLlgium dicitur. Crag, de jur. feud. 79. ^uando 
Vafallus Domino fidelitatem contra omnes fine exceptione pro* 
mittit, Stry. Exam. jur. feud. Cap 3. Q^ 40. £t talis J!-- 
delitas ei tantum debetur^ ^ifuperiorem non agnofcit^ Crag. 
de jure feud. 57. Seld. Tit. of Honor, 38, 39. 

urn 
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um (g), Francum (h) &P nm Francumy 
Reale ^ perfonale^ vel perpetuum Sf 
temporale (i), Ecclefiajiicum (k) ^ fe-- 
culare (1) Antiquum feu Paternum (m) 
& Novum (n), Dividuum SP Indpot-- 

duum 

(g) ^tt^ ^ tffftf ^m ir frittcife tinetUTj fiudum nm 
Ligium (dicitur). Crzig. de jt;re feud. 79. Et in quo 
feffiper ixcipitur ftrfma frim DomnL drag. ibid. 57, 
&jfando VafaUus ncn indijiin^e fed boi ptl iUo ixafta ad 
fidelitatem Domm praftandam ft oUigat. Stry. Exam* jur« 
feud. Cap. 3. Q. 42. • , 

(h) ^uod ah &mtii fervitio Uberum efty cujus rara out 
potius nulla in ipfo iextu mentio fiu fnquens tamen apud 
D§£fores, Crag, de jure feud. 52. Stry. Exam, jure feud. 
Cap. 4. Q^ 30. Vide Loyfeau*s Account of the Original 
of Franc Fiefs. Loyfeau Traite des Siigneuries fofsk 15. 

(i) Crag, de jure feud. 53. Zafius in ufusieud« 5. 

(k) EccUJiafticum dicitur triplici refpe^iUy turn qued ah 
Ecclefia datuTy turn quod ah ea redpiiury it tertio quod datwr 
bf recipitur a CUricOj Licet n$n tanquam ah Ecclefia. Za- 
fius in ufus feud. fol. 6. ,Et quod in re EccUfiee con^ 
flituitur. Stry. Exam. jur. feud. Cap. 3. (^ 24. Vide 
Crag, de jure feud. fol. 55. 

,(1) ^uod a fecularibns datur fcf recipitur. Zafius in ufus 

feud. fol. 6. Et quod in re feculari conftituitur. Stry* 

Exam. jur. feud. Cap. 3. Qj, 25. 

(m) Paternum Jive antiquum feudum id dicitur^ in qu» 
quis patrij avo aut alicui majorum fuccedit. Crag, de jur* 
feud. fol. 55. ^adjure fuccejjionis ad aliquem devolutum. 
(Stry. Exam. jur. feud. Cap. 3. Q^ 9.) ^icunque ex Su^ 
perioribus id acquifivit. Feud. Lib, 2. Tit. 50. 

(n) ^od de novo acquifitum fuit^ Cff bahet initium in 
perfona Jnveftitiy nee a Progenitorum fucceffume provenit. 
Zafius in ufus feud. fol. 6. Crag, de jure feud. fol. 55^ 
Hanneton. de jure fe^d. 30, Stry. Exam, jur, feud. Cap. 3» 
Q. la. 

As 
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duum (o), Mafiulmtwi (p) ^ F»m- 
neum (q). Thefe Divifions or Di- 
ftindions of Feuds thus hinted, need 
not be particularly confidered; be- 
caufe I fhall, under the Heads of 
proper and improper^ have Opportu- 
nity to fuggeft fo much of the Na- 
ture, and fuch (^ the Qualities, of 
Feuds in general, as will iuffickntly 
evidence and explain the great Diffi- 


As tWs DJvlfion is the Fotiiidation of the Diftm6hon, 
and Differences taken in our Law, between Efbtes by 
Difcent and by Purchafe, and I fhafl have little Occafion 
hereafter to conftder it in this View ; I ffaall here give 
the Reader the feudal Notion of it in Zafim his Words, 
{vi%:) Feudum five Jit antiquum Jive novum ium nihil aliud 
accedaty a feudi re^i natura non recedit 5 Licet ^alitates 
inter fife different ^ quod nova dicnntttr et patema^ (^ quod 
alterum in fucceffime eft potentrut^ quia ad agnatos froten- 
diiur, alterum injfrmius quod ad latera non porrigitur^ 
Zafius in **fus feud. fol. 124. Injure enim Defcendentes 
tantummodo fuccedunt in feudo novoy itaque fejtdum novum 
ad CollaUrala ex ,parte patris nunquam pertinebitj cum in 

feudo antiqtio eiiam Collaterales fuccedant. Crag. H Jure 
feud, fol, 55, 

(o) Feudum Dlviduum vel Divifbile id dicrtur quod in 

partes dividi potcjly W Individuum vel Indivifibile auvd in par- 
tes divifionem, non admit tit. Crag, de jure feud. 56. Zouchct 
defcript. Jur, ttmp. par. 2. Sc£l. 2. 

(p) ^od ad mqfculos tantum tranfit^ S^od in feudo re- • 

gulare ejf. Zafius in ufus feud. fol. 6. 

(q) ^ojl vel a fosmina defcendit vel in quod fctmina 

fucetdunt. Crag, de jure feud. fol. 52. ^od ad fam'nas 

i^tend'ttur, Zafius in ufus feud. fol. I20. 

culties. 
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culties, and the Reafon of our Eng^^ 
lijh Tenures. 

Firft then, proper Feuds are fuch^ 
and fuch only as are purely militaty 
fr), and at this Time hereditary (f), 
and fuch as in all Refpeds preferve 
the Nature of an original Feud, that 
is to fay, fuch as are militice gratia 
generoufly given without Price (t) or 
Stipulation to Perfons duely qualifi- 
ed for military Service, the requifite 
Renders or rather Obligations, as fo- 
cial Duties, refulting from the Na- 

(r) Vide fupra, p. 5, 19. 

(f ) Though all Feuds were originally precarious (ujt fu^* 
pra 19 J Et h/treditariiim ejfe ("fays Strykius) hoc faQi ifti 
if contrv naturamfeudi. Stry. Exam. jur. feud. Cap. 4, Q^ 
52. Yet now fuch only as are perpetual, are confidered 
as proper Feuds ; re^i autem Feudi natura hac efty qsfod ad 
Haredes iranftlorium fit in Infinitum, Zafius in ufus feud, 
112. In jure Lcngobardico ^ Alamanico prcprium ac uSfum 
itttid (Fcudum fcilicet) tantum dicitur, quod pro arbitri^ 
auferri nequit, fed tranfmittitur, Schilc. Corn* ad Jus feud. 
Afatman. p. 11. Vide Feud. Lib. i. Tit. i. & ibid, in 
Marg. num. 46, 47. Crag, de jure Feud. 46,53.&Spdau 
Pofthum. Tfeatife of Feuds 5, 6. 

(t) ReSlum feudum gratis concedi debits Hanneton. fie 
dc jur. feud. 20. — Infeudo nativo fcf genuine pretium non ad-*. 
mitiitur^ nee merces, aut quid aVtud niji miUtaris opera. Vide. 
Crag, de jure feud. fol. 42, 49, 125. Ex gratia ^ gra* 
tutto D^ini beneficio Orlginem fumpjit (fcudum fcilicct 
reAum). Zafius in ufus feud. 1x2. 

ture 
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ture and Defign of a feudal Confede- 
racy (u), being properly uncertain (w) 
and emergent as the Occaiions of War 
and Defence. 

It was the riiilitary Nature of thefe 
Feuds, that firft rendered 7/^(7/^;^ (x) 
and Monks (y) incapable of receiving 

or 


(u) Vide fupra p. 7. &c. 

(w) Feudorum natura eft^Mi Inaria fint fervitia. Zafius 
in ufus feud. 114. RmSH fiuii natura eft^ quod Vaf alius 
fidilitatis Jacramento ad Inceria furvitia obftri^gatur. Ibid. 
III. 

(x) Natura ah mini feuddfcemtnas ftduderevidetur^quaft 
ad ohfequia Domini quof vel in con/ulendo vel in militand§ 
emji^unt^ quorum pracipui caufa Feuda cofiftituuntur, Impares 
bf tncptas. Crag, dc jure feud. 48, 50. Fotmina ab omni 
feudo tanquam inutilis Jive inhabilis excluditur — nequi enim 
ad mumra militaria pro quibus folis feuda dabantur^ earum 
9pera Dominus uti potejl : Nee arma traSian noruntj quod 
prcprium eft Vafallorum: Nequt in conftlia Domini admitti 
Muliir pot eft y cum qua audit reticere nefciat. Ibidem 236, 
Fmmin0 enim regulariter feudorum capaces non funt, uipote 
adfer^iitia inhabiUs. Stry. Exam. jur. feud. Cap. 4. (^ 4. 
Cap. 15. CL 3. 

(y) ^' Clericus efficitur aut votum Religionis ajfumitf 
hoc ipfi feudum amittit. Feud. Lib. 2. Tit. 26, 30. Eo 
fuod defiit ejfi Miles faculi^ qui faHus ejt Miles Chrijii 
Nee beneficium pertinet ad eum qui non debet gerere 
afficium. Feud. Lib. 2, Tit. 21, 109. And the Law wa» 
the fame in England while Monkery prevailed here j but 
an Englijhman profefTed abroad was always, and is now 
capable in England^ (i RoWs Jbr. 43. C. i Inft.iy.. b.) 
and this was the better Opinion in Sir Lawrence Andertori% 
Cafe, debated 12 Dec. 1722. at Serjeants Inn in Flett^ 

Jlrat. 
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or fuccecding to Feuds of this Sort; 
and it was in Confequence of the 
military Relation arifing between the 
Givers and Receivers of fuch Feuds, 
and of the obviovs Inducements to 
the Superior or Lord, to confer fuch 
Feud on this or that particular Perfon, 
(which were the military Qualifica- 
tions and Ability of the Perfon) that 
the Feudatary could not alien the 
Feud without the Confent of the 
Lord (z); and as he could not alien, 
,fo neither could he exchange (a), 
pledge, mortgage, or otherwife fub- 
jed it to his Debts (b), and by fuch, 

or 


Jlreetj upon an Appeal from the Commiffioners of the 
forfeited Eftates, notwithftanding it appeared by his own 
Confeffion, that he bad been a BirudiSline Monk fourteen 
Years in France. 

(z) Vide Feud. Lib. i. Tit. 13, ii. Lib. a. Tit. 9, 34* 
38, 44, 52) 55. Crag, de jure f(;ud. fol. 339. Lindenb. 
VoU- legum antiq. inter LL. Longobard. Lib. 3. Tit. 3. 
Se^ 9. ZaGus in ufus feud. fol. 68, 69, 
f (a) Alimatindi mmint amprebendititr ptrmutatie. Crag, 
lie jure feud. fol. 340, nee permutari feudum f^. IbU. 
Tol. 68, 69. 

(b) Feftda mm poffunt ulh peUIo alienari per VafaUtSf 

nee in tttunfy nee in partem guocunque tituk Jive^ pigm-,. 

ris, Finufttimis, five in Aninue J^htem, feu uHo (for- 

Jiu diftra£fims generi • Hu in jehtum dart feu- 

3 dum 
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or by any other Means put it into the 
Hands of a Stranger. And as the 
Feudatary could not alien the Feud 
without the Confent of the Lord, ib 
neither could the Lord alien or trans- 
fer his Seigniory or Superiority to an- 
other, without the Confent of his 
Feudatary (c), for the Obligations of 
the Superior and Inferior, being mu- 
tual and reciprocal (d), the Feudatary 
was really altogether as much interefted 
in the Condud and Ability of the 
Lord, as the Lord was in the Quali- 
fications and AbiHty of his Feudatary ; 
And as the Lord could not alien, (o 

dumpoffit. Zafius in ufus feud. fol. 69. Vafattus- feudum 
fiium fine Damint cmftnfii tMipitrart out Hypothtcan mn 
totefi. Crag dc jure feud. fol. 343. Vide Feud. Lil». a. 
Tit. 8, 55. Schilt. Cod. jur. Alaman. Cap. 26. U Com. 
adinde p. 179, 180. 

(c) Ex eadtm Lege deftnnRt qutd Dominus fine vt- 
hntate yofalli feudum alietiare non ptttft. Feud. Lib. 2. 
Tit. 34. StA. I. Ex jure feudali w» mnus Dominus 
frohibitur ab aiienatiene fui Domtnii direeO fine tnt' 
fenfu fui VafaHif quoYn FafaUus ah olienaUme feudi^ 6r 
utrqque cafu pari poena £sf hie f$ itte pumtUTy tile amiffi- 
ene difecti Dominii, hie, XJtilis. Grag. de jure feud. foJ» 
129, 374, 375. Vide Feud. Lib. i. Tit. 22. Zafius in 
•ufus feud. fol. 44, 70. Stry. Exam. jur. feud. Cap. 19. 

(d) Vide fupra p. 12. Note (a). 

neither 


Law of Tenures. 51 

neither could he exchange, mdrtgage 
or otherwile difpofe of his Seigniory, 
without the Confent of his Vaffal (e)* 
Again, as the Vaflal or Feudatary 
coiild not alien, fo neither could he 
devife or difpofe of the Fhud by ^ili 
(f), or by any means (when Feuds 
were l>ecome hereditary) prevent or 
' vary the feudal Courfe of Succeffion, 
which in all proper Feuds belonged 
to the Sons only (g), {exclufive of 
Daughters) and to them equally (h) \ 
Until by a Conftitution of the Em-- 
peror Frtderick^ Hdnorary Feuds be- 

(e) Ommbus modis prohibemuSy ut nuHus Senior de henefictQ 
fuorum militum. Cambium aut Precarium aut Libellum fifit 
wrum adfenfu faarg frafumat, Conftitut. Conradi ieud. 
Lib. 5. Tit. I. Lindenb. Coll. LL. antiq. inter LI;^ 
Longobard. Lib. 3. Tit. 8. Sefl. 4. , 

(f) Certi juris e/lf neque Feuda teftamento relinqui^ aut 
Hafidi vero Tefiaminto pr4:judicari poffi^ ratio ^, ^quodfeu^ 
dum non tarn a Vafalh teftante quam a Domino Legtm ca^ 
piat'--'^ — ^^-^^E^nranei Hartdis Infiitutrs eft quaji alitnatio^ 
Crag, dejurefeird. fol. 131, 340. Nulla ordinativne Je-- 

fundi in fiudo mantnu W vaUme. Feud. Lib. i* Tit. 6. 
Sea. I. 

(g) Succedunt Tantum filii. Feud. Lib. i. Tit 8* And 
Crag, reckons it among the Naturalia feuthrwn that maf- 
iuli tantum Harsdes fuccedant. .Crag, de jure hud', fol. 

48* SO- 

(h) Feud. Lib. i. Tit. 8. Schilt« de nat. SucceiHoii. 
foud» p. 6, 

came 
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came Ipdivifible (i), and as flich the^ 
and in Imitation of them military 
Feuds in moil Countries, .began to 
defcend to the eldeft Son only (kj. 

Secondly^ Under the Head of Im^ 
proper Feuds, the feudal Writers con- 
fider every Feud (that is to fay) every 
Eftate, howfbever acquired or poflefled 
upon Terms of Fealty y that doth not 
in Point of Acquifition, Service, Ac- 
knowledgment, SuccefTion and the 
like, ftriftly conform to the Defign 
and Nature of 2i proper military Feud : 
All Feuds therefore that are fold or 
bartered for any immediate or con-t 
tra<5ted Equivalent (1), or that are 
panted Free of all Service (m), or in 

Conr 


(!) DnctttttSy Manhia, CcmUatus di tattro mn divUk- 
titr. Feud. Lib. a. Tit. 55. SeS. i. 

(k) Prinueve ftudali jure ham de Majoratufeu Smofatu. 
^iiauiji rigulam, ut regulariter Senior firatrum Et RMiqua 
fratrts a JuatJJtoni exduderet. Schilt. Com. ad Cod. jur. 
Alaman. p. 327. 

(1) Vide fupra p. 27. 

(m) Such Feudy though it feems to retain little or 
nothing of the Nature of a Feud, 13 notwithftanding an 
impnper Feud, Et ttnfekitur jure feudi in tnrnibuSt 
fr^eterquam in fervitii prajlatime, nam iifdem cat^s 
St dtlictis amittitur, ficut alia feuda excepto fervititf 

futi 
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Confideration of one or more certain 
Services (n), (whether military or not 
military) or upon a Gens or Rent iri 
Lieu of Service ; and all fiich Feuds, 
as are by cxprcfs Words, in theii* 
Creation or Conftitution, alienable^ 
ox allowed to defcerid indifferently 
to Males br Females, are improper" 
Feuds, and are feVerally treated of 
by the Fcudifts under the Heads of 

^^k9d ex paffo nin debit* Feud. Lib. 2. Tit. 23. Nurti. 434 
in Maig. ^ . 

Licet Francum Feudum exprejfe ah ammhus fervittis Jit 
immune^ non Jamen a maleficiis^ qua aut in faciendo aut ih 

celando conftjiunt^ Vqfalluip. liberate-—' *^Hinc fit ut apud 

hos (fciiicet Scotos) non minus in franco feudo quam in aliis^ 
^oena felonia^ purprejiung^ CsT deliSlorum qua bis funt 
Jimilia^ locum habent : Non auiem Recognliio ob alienatidnem 
majoris partis^ cum hac Alienatio deliHum conjunSfum non 
hfbeat: Qrag. Se jure feud. 52. Note however ihat, 
though this fdwer of aliening, fuch Feud, may be 
agreeable to the Cuftoms of Scotland^ yet according to 
Zafiusj Feudum francum inconfulto Domino atienari mn 
p(qfit\ ^ia ft deTinqueret (Vafallus) puniri non pojfti^ 
cum ejfet ei facultas Feudi alienandi. Zafius in ufus 
feud. 123. 

(nj Feuda ad certa Jervltia dato'^ ut Vafallus Dominwh 
comltetitr^ eum expe^et^ fefviaty i^ ftmiles operas prajiet^ 
i$nprepria Feuda dicuntur^ quia feudorum natura ejiy ut in-- 
^erta ftnt fervida, Zafius in ufus feud. 114, Crag, de 
jure feud. 46, 48. Feud. Lib. 2. Tit. 5i. Seft. ji 
Stry. Exam. jur. feud. Cap. 4. Q. 29. 

D Feuda 


34 ^^ IntroduBioH to the 

Feuda Emtitia (o), Franca (p), Cenfu'- 
alia vel Emphiteutica Cq), Alienabilid 
(r) ^ Fosminina (f), ^i". 

It would be a wild and fmitlefs At- 
tempt to treat diftin^tly of the feveral 
Kinds of Feuds of this Nature ; efpe- 
cially fince there are no two Syftems or 
Countries (t) that agree in all Points 
concerning them : So that I muft re- 
fer iiich Perfons as are curious, to 
thofe Authors who have aheady wrote 
of them, and ihall content my felf 
to advertife the Reader of thefe five 
Things only concerning them. 


(o) Zaflus in ufus feud. xi6, 117. 8try. Exam. jur. feud* 
Cap. 4. Q. 13, 14. 

(^) Vide fupra p. 25, 32, 33. in Marg. 

(q) Fiudum anfuaU eft uti Fafallus fr^fdium fib fro^ 
mijjioni fidei accipit^ ut heo ferviti9nm artum eenfum i^el 
penfiomm quotaimis fraftat. Scry. Exam. jur. feud. Cap. 4. 
Q. 35. Schilt. Com. ad Cod. jur. Alaman. 197, 391, 392. 

(r) Fiudum alienabiU eft^ piod aU<ui hac ratiom cmcedi* 
tuTj ut Vafallus idem in fuemcunqtu alienare vel transferre 
pojpi^ quod contra propriam Feudi naturam eft, Stry £xam« 
jur. feud. Cap. 4. Q;, 53. Zafius in ufus feud. 119. 

(f ) Vide fupra p. 26, 28. * 

(t) Jm feudali a feipfo pr» diverfitate loc^rum (i Rg-^ 
gionum in quibus ufirpatur diffkrt. Crag, de jure feud. 
*33- 
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I. That Fealty^ the effential feudal 
Bond, is {q neceflary to the very Ko- 
tion tof a Feud, that it is a down-^ 
right Contradidtion to fuppofe the 
moft improper Feud to fubfift with- 
out it (u) ; but the other Obligations 
or Properties of an original Feud, may 
be qualified, or, varied by the T'enot 
or exprefs Terms of the feudal Do- 
jiation. 


(n) tiJelitai mHfilum vineubm fji fiuii fed vera eju$ 
sffintia^ fini qua nutkm Fiudum fubjylere poffii^ adeo ui 
jtdiUtas if fa ne pa&^ juidtm nmitti poffit, alioqui in aliam 
tmtra&ui fpeciitn tranfitj nempi in allodium. Crag, de jure 
feud. 45, 46, 47 4 Strjr. Exam, jun feud. Cap. 2. Q. 23^ 

— ! Di omni fiod9 fidelitas praftanda ift^ Jive Jit 

militarey Jive Francum^ Jive Emphyteuticum aut ad Li"- 
bittum datum. Crag. ibid. 223. ^a Jidelitas r^itti 
nm pote/l^ Zafius in ufus feud. 122. Agreeably bere« 
unto the Lord Coh hySj (l Ifj^. 129. a.) Tbat Lige^ 
emtia eft vkutdum fidiiy lageafttia ifl Legis effintia. And 
Mr. Selden declares, that without the fiond o{ Honu^e 
or Feahf^ no Pofleffion (though it pay Rent or other 
Satisikdion^ upon any Contra^ either cenfual, Em* 
phiteuticary or the like) can be a Feud* SeU* Title of 
HeneTj Jol. 27^. And therefore the Book of Feuds fay«» 
in^ (lai. 2. 7/>. 24.} that funi qumdam feuda ita data^ 
ut pro his fidelitas not fit prajianda^ muft be underftood 
De juramento fideHtatis^ and not of Fealty in general, ai 
appears from the fiime Book, fit. 3, 76* and Gn^, dejure 
feu^. 47* 
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11. That a Feud is always prefu- 
med to be a proper Feud, unlefs it ap- 
pears ex verbis Invejliturce to be other- 
wife (w). 

Ill That improper Feuds are di- 
ftinguifhed {von\ proper Feuds by ftich 
Qualities only, as are varied or fu- 
peradded to the Feud by exprefs Pro- 
vifion of the Parties, . and that they 
in all other Refpeds retain the Na- 
ture of an original Feud (x). 

IV. That in the Confideration of 
improper Feuds, of which Sort moft 
Feuds are at this Day, not only the 
Terms contraded, but the Cuftom of 


(wj niud femfer nunte tenendum quod femper prmfu^ 
' matur feudum proprium^ niji mutatam effi ejus naturam ex . 
verbis Imjejiitur^e conjiet. Crag, de jure feud. 52, Probari 
necejfe eji^ Feuda ejfe non reSfa^ cum in duhiofeujumjimpletc 
iff re£2um ejfeprajumatur, Zafius in ufus feud. 113. Stry* 
Exam. jur. feiid. Cap. 3. Q. 6. 

(x) Recepti juris ejl quod licet feuda inaliquihus contra na^ 
turam feudalem concedantur^ in reliquis tamen vel CapituUs 
velplacitis^ qua non funt alterata^ Feudum in re£fa natura (^ 
ftmpUci remanet, Zafius in ufus feud. 113 ■ Eatenus 

' tantum degenerantia dicuntur{Feudz) quatenus pa£fo immu- 
tantury in reliquis feudi proprii naturam fervant. Cog* de 
jur. feud. 48. 

the 
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the Country, where the Feud lies, is 
to be nicely obferved (y). 

y. That Ifweftiture-i that is to fay, 
the Solemnity, by which the VafTal 
or feudal Tenant is induded or ad- 
- mitted to a Feud, is altogether as 
necefiary to an improper .^ as to 2i proper 
Feud (z). 

Having gone thus far into the Na- 
ture and Learning of Feuds, it may 
ibe expeded from me before I clofe 
this Part of my Defign, that I fhould 
conlider the feveral Obligations arifing 
between a feudal Lord and his Vaflal or 
Tenant, in refped of this Policy,, and 
of the feyd^l Relation between them : 
.]But as the feudal Writers are very co-^ 


(y) Moi RegionU non minus dai Legem fiudo quam tenor. 

Crag, de jure feud. 50. -Duplidter confideratur natura 

feudiy aliqua.eji^ qua ex fcriptis confiat ujibiis ^^r 

dam qua ex moribuSy ufuve cujufque Provincia abfervatis re^ 
cepta eji ; Feuda enimquam maxime confuetudine conjiare fa- 
pediximus, Zafius in ufus feud. 123. 
• (z) Sciendum eJi feudumJineJnveJiitura nulla modo cwjiitui 
pojfe. Feud. Lib. I. Tit. 25. Lib. 2. Tit. i, 2. Vide 
Crag, dcjure feud. Lib. 2. Dieg. 2. foK 132. 

D 3 pious 
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pious upon this Head (a), and few of 
the feudal Obligations are, as fuch, 
of Force with us, I fhall only take 
Notice of the Obligations relating to 
EviBion and y^«/, and of thofc, 
jneerly becaufe our Laws of War^ 
ranty and Aid may be fuppofed to 
depend upon them. 

I, The feudal ObH^ation upon £- 
viBion, ut vel Feudum aliud ejujdem 
honitatis refiituat Dominus *oel ajfima^ 
iionem frajiet (b), if con£dered as a 
Penalty upon the Lord, for refiifing 
or negleding, when required ("c), to 
proteA or defend his Feydatary's 
Title to the Feud or Fee, might be al- 
ways reafonable : But it is much to 
be queftioned, whether the Lord's 
Obligation to proteA or defend his 
Feudatary, made him anciently liable 

^a) Crag, dejure feud. Lib. 2. Dieg. ii. Hanneton, de 
° jur. feud. Lib. i. Cap. ii, 12. Stry., Exam. jur. feud. 
, Cap. 18. Zafius^in ufui feud. Cap. 7. 

(b) Vide Sdy. Exam. jur. fieud. Cap. 24. Q^ 23. Feud. 
I«ib. a. Tit. 8. 25. 

(c) Vide feud. Lib, %. T»t. 25. 

vpon 
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upon Evidtion (without any Fraud or 
Defed in him) to compenfate the 
Lofs of the Feud ; inafmuch as it can 
hardly be imagined that, while Feuds 
were precarious and held at the Will 
of the Lord, or indeed that, while 
they were generoufly ^ven without 
Price or ftipulated Render, the Lord 
ihould be fubjed to fuch Lofs (d) ; 
efpecially fince it is not unlikely, that 
the Lord*s Obligation upon Evidtion, 
rather prevailed upon the Reafon of 
contraSied and improper Feuds, than 
from the Nature of a pure original 
Feud : It feeming as to them highly 
reafonable that, if a Price was paid, 
or an Equivalent of any Kind ftipu- 
lated or contraded for, the Feuda- 
tary fhould have his Bargain, and that, 
if the Feud was evided as the Feud 
or Propriety of another, the Lord 

(d j Varrattthatimii quam dicimm^ five dt tvi^ione ailie^ 
Mit vis omais a difpofitione pendet, namfi feudum ex titult puree 
dmationis procedat, vix locus eft varrtmtizatimi, Iniquum enim 
wderetuTf ftu ex fua JJberalitate quid coneejferinty ut in id 
ttt(eantur,qutd non habent, fi mn tamen aliquid vel deb, vfl 
arte fecerint, quo minus feudum ad VafaUurirtranJeat, Crag, 
dejur. feud. 152. 

D 4 fkould 
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ftiould anfwer the Lois, and make th^ 
Party amends (e). ' And thqugh none 
of the antient Fendifts make any fuch 
Diftindion ; but all of th^iji fuppofe 
the Lord's Obligation upon Evidion, 
to have been general ,(f), yet they 
muft be underftood to fpeak of the 
Times in which they wrote, when iff^- 
proper Feuds chiefly prevailed j nay, 
when almoil all Feuds were alienable 
and Saleable as Matters of Merphan^ 
diie. 

IL Aid, in the Senfe wherein it 
is underftood at this Day (in moft 
Places where the feudal Law prevails) 

(e) Vide Crag, ibid, & fol. 146. 

( f ) Feudifta tamen omnes Dominumfeudi Vafalk df EviHi- 
fne tentrivelunt. Crag. ibid. — 

Generaliter verum tji in Feudis, Dominos dt ^viStiomlms 
ieneri. Feud. Lib. 2. Tit. 86. But Glanvil makes ttie fol- 
lowing Diftinflion, Wz ^i aliquis alicm donaverit aliquod 
*tenementum pro fervttia ii Homagio fuo, quod poftea alius 
verfus e/tm dirationpverit, Unebitur quid'tn Dominus tene- 
menttim id ei warrantizare, velcompetens Efcamhium ei red- 
der e. Secifs efl tamen de eo, .qui de alio tenet feodum fuum 
Jicut Hareditatemfuam, ^ unde fecerit Homagium^ quia licet 
, ierram illam amitiai ; non tenebitur ei Dominus adEfcambium. 
Gljinvii. Lib. g. Cap- 4« P- 70. 
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\Q import an Obligation upon the feu- 
flal Tenant, to contribute to the pri- 
vate Neceilities or Occafions of the 
Lord, \yas not of dired feudal Obli- 
gation (g) ; inafmuch as the original 
feudal Ai4. feems to have been pure- 
ly inilitary, binding the Feudatary 
^nerely to coiicur Ayith, and to ailift 
his Superior or Lord in Defence of 
the Feud or feudal Society (h) ; and 
if the gQWim& feudal Aid was of this 
Nature only, it can hardly be made 
out, that the feveral different Aidsy 
which have been exaded, and taken 
by feudal Lords, for many Ages, in 
jnoft Parts of Europe: (i), are to be in- 
ferred 

(g) '^afitim tftfi Dominus in perjuriwn mcidaty futa 
dare nm ValMt quod dare juraverat^ f§ VafaUut turn tiberen 
ffffit fuam ptsumam dani» H nvrfaciaty au Btntfititim amit^ 
tat ? Et Refpenjtim eft nm amittere. Feud. Lib. 2. Tit. a^ 
SeSt. 5. ' ' J/ere itu^em' DanuHum attt tian Cuftedia feu 
Car cere Uberare^ num VafaHus ctgiturf- ntn ecgitur, nifi 
juvandi FaJalS taufa Dtmiifut batufua. cmfumpferity vel hift 
maximum -fit Fatdum, vel nijlde omrnbus Fafallkm inveftivit^ 
verum id Uti&us fiierit initio Jiipukri. Ibid. NiUB. 2/. io 
Marg. & Zafius in iifus feudl foL 42, 43. - But the Text 
-qoakes no ' fadi Exceptions or Dtftiiidipiu. 
, ' (h) Vide Oipn, p. ^, "I '-io.-^ 

(i) Vide Du Frefne Glofi; ad. yeH>> Auxilium. Confli- 
ct. Sicul. & Neapolitan, Lib, 3. Tit.. 18, 19. Zafiijs in 

ufua 
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fcrred from the Reafon of Feuds, or 
that they do not altogether depend 
upon the Ufage or Cuftom of the fe- 
veral Countries (k) where they arc 
eftablifhed; fo that I fhall not confi- 
der them here as dired feudal Con- 
fequenccs; but fhall hereafter (1) 
confider them fo far only, as they 
concern us. 

Though thefe Notices rdating to 
EviSiion and y^id may, with Regard 
to my prefent Defign, luffice con- 
cerning the particular Obligations 
arifing between a feudal Lord and 
his Vaflal ; yet it muft be obferved, 
that the feudal Obligations in gene- 
ra, how various foever they were, 

BfM Feud. 42, 43. Hannetcoi. de juR Feud. lib. i. Cap. 
vo. p. Ill, 116. Stiy. Exam. jw. Feud. Cvf. ii. Q:.34> 
&c. Crag, de juic feud. 2x3. Mad.Hift,<)f 4fae Ewobequer 

396, 397- 

(k) Stryiaa, tfeMfg of the Vafijd's Contrtbutioa 4/1 
ietatuUmfiliam, &js tfatt in jure fnMi kte w fimdittiiw^ 
fid tie ttHfuetmHiu Jttm'im id fttmt dt^rmimaid/m. Stty* 
Exun jur. feud. Gsp. 16. Q. 38. And jtt Ankt of all 
Ki^ flwy lie undeifioodt to 611 "witfain the Motien of 
ffuihy, as it is ex^ained in the Book of Fmdtt vie. 
j^' Dtmko fua /Mitmi m jiwat, i/iajtx m mtmtri* fim^ 
per habert debet, ineohim, UOtimi bmefttmi tttikjfaeU*, 
fe^it. Feod. Lib. a. Tit. 6, 

(1) loiraf. lOS. 

were 
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were equally inforced and cxaded 
from both: It following from the 
Nature, as well as the Defign of the 
feudal Relation, that the Duties of 
fuch Relation, fhould on both Sides 
be punAually and effe<ftually anfWer- 
ed : Infomuch, that if the Vaflai on 
the one Hand refufed to do his Feaky 
(m), or failed to perform the Services 
of the Feud (n), or did by any Means 
attempt to defeat or weaken the 
Foundation of the Relation between 
him and his Lord, by denying (o)> 


(m) Si Domnus a Vafalb petiirit fidilitaiim' 


mc Ugitittti nquifitus mm prsefiare volmrity tanquam ingratut 
fiudum amttit. Feud. Lib« 2. Tit. 24, lOO. 

{n) Nm eft aUa juftior caufa bemficii aufennii fuam fi id 
propter fuod Benefidum datum fuertt J hoe firvitium facere re^ 
4ujaverit. Feud. Lib, 2« Tit. 24. Zafius in ufus feud. %^. 
fiannetoR. de jure ftud. Lib, 3. Cap. 10. p. 342. Crag, 
de jure feud. 365. 

(o) VafaUus fi Fiuiunt vel Teudi partem out feudi eondi^ 
iioriem i» eertafcientia inficiatur^ ff tnde eonviausfuerit'i i$ 
auod ainegdvit feuduff^ ejufve conditionem^ expo/ia^itti r 
Tofattuifeudum fuodfeie^ ^bnegavity amttit. Feud. Lib. 2« 
Tit. 26;' ■ J i VafaUus pomimfupir Feudo velejuf eondi^ 
iioHiconventusy fmdumfcim m^a^erit : ^juia forte Feudtan 
guod novum lerat dinbat ejfe antiftUim^ vel rehum quod erat rune 
ye&ttM: Vel ommno remfeudaUm^emgabat^ tuncmendacii 
fofiviSius fiudo privaUtur. ZaQus in ufus feud. 90, Cfag« 
dejure wu'd. 356. Hahi^^on. de jure lEud. 3389 339. 
'Fwd. Lib. 2. Tit. 24, Scd. j. 

alien^ 
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aliening (p), ' difmembering or im- 
pairing (q) the Feud ; or in Truth, 
if he did any thing againft his Fealty 
in general (r), to the Prejudice of his 
Lord, the Lord might refume the Feud 
(f ). The Lord again on the other Hand 
was bound pari poena to obferve and 
comply with the Terms of Relation 
on his Part ; infomuch that if he ne- 
gleded to prote<9: or defend his Feu- 
datary, or did any Thing that was 
prejudicial to him, or injurious to the 
ftudal Relation, he loft his Seigniory 
(t) or Intereft in the Feud j and thus 

the 

(p) Vide fupra p. 29. Zafius in ufua feu4. 79. Strf* 
Exam. jur. feud. Cap. 23. Q^ 19. 

(cj) Si Vajallus feudum difftpaveriu a^t injigni detrimento 
deterius fecerity pr.tvaUiur. Z^ius in ufus feud. 9 1. Qrag. 
\ de jurtf feud. 362. 

• ^r) Si contra. ea qum in fidelitati^ n^miriantur^ fecerit 

I (Vafallus) Beneficio canhit. Feud. Lib, 2. Tit. 97. Vidp 

Feud. Lib. 2. Tit. .24. ScS. 2. &. Lib. 5. Tit;. 2. Zafius 
in ufus feud. 83, 90, 93. Hanneton. de jure feud. Lib. 3;. 
^Cap. II, 12. Crag.'de jure feud. Lib. 3. Dieg. 5^ S. 
Stry. JExam. jur. feud. Cap, 23. 

(f) Vide Feud. Lib, 2. Tit. 24. ad fin. & Tit. 98. 

(t) Ex omni Felonia (Ex omni offenfa. Zafius in ufus 
feud, (^b.five deli^o. Crag, de jure feud. 374, Ex iifdem 
caidfis^quibui. Stry. Exam. jur. feud. Cap. 23. Q^ 50.) qua 
Vafaltus fnido privatur^ If^Dominus proprietdte (,direSio fm 
Domnic. Zafius & Crag, ibid.) privHur. Feud. Lib. 2. 
^it. 47. & ibid. Tit. 26. Scft. 5, Note s 
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the Duties and Advantages of their 
Relation, which were reciprocal and 
equal, were duly inforced at the Peril 
of their feveral Interefts. 


JJote^ That Felonia vet PaUmia (qu(^ a faJlendo. Stry. 
Exam. jur. feud. Cap. 23. 0^2. Du Frefne Gloff. ad verb. 
Felonia.) Eft culpa feu injuria (deliSfum vel perfidia. 
Zafius in ufus feud, fol, 8: Stry. ibid. Q^ i.) propter quam 
vafaUus amiiiit feudunu Spelm GlofT. ad verba Felonia & 
Fallonia. 


c H A p. 
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CHAP. II. 

IT is difficult to determine precife- 
ly the Time, when Feuds or 7^- 
w^es were £ril brought into England i 
fbme have thought tiat they were 
planted here long before the Conquefi^ 
others that they were introduced by 
tVilliam\. ioon after; the Authorities 
on both Sides of this Queftion are 
numerous, and therefore, though as 
mere Authorities, they can have little 
Weight ; yet I fliall mention the prin- 
cipal Perlbns who have differed on 
this Point, that the Reader may fee, 
that bare Authority ought to have 
litde or no Influence on his Judgment 
of this Queftion, and that he may 
in this Cafe, without Vanity or Dan- 
ger of Cenfure, lean unto his own 
Underftanding. 


The 
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The Lord Coke^ (a), the Judges 
of Ireland in the Cafe of Tenures 
(b), Mr. Silden (c), Nathaniel B/i- 

con 


(a) The Lord C«i# fajs, du^t the Tenure by Knigftt^- 
Service— *i8 of great Antiquity— -^And that it drew to it 
JVard^ Marri^igi and iQiif, in the Time of King At- 
firU. (i Up. 76. ^0 And 1r the Preface to bis 3 Rip. He . 
fuppofai that ttte Rtdditioms Socbarum & RJ^s Sirvi-- 
tium^ Cud in the Book of Dwufday^ a Cwftitutime m^ 
tifHonm Ttmporum^ to belong to the Church of Ww"- 
€iftir^ within the Hundred of OfwaldJbaWj prove Socagt 
Tenuriy and Knigbt'Sirvici^ long before the Conqueft. 

(b) They fuppofe that the Tbani Majoresy or T%am 
Rtgis among the Saxons^ were the King's immediate 
Tenants of Lands, which they held by perfonal Service^ 
as of the King's Peribn by Gnnid Serjeanty^ or Knifbtr 
Servict in Capite ; and that the Land {6 held, was in 
tbofe Times called^ Thanehnd^ as Land holden in Socagt 

was called Rtveland And that after fome Yea» 

that fcdlowed the Coming of the Narnumsj the Title of 
fhoHi g0e w out of Ufey and that of Baron and Barmy 

fucceedol for T^am^ and Tlainland ——They 

therefore concluding Sir Hen. Sfelman miftaken, who ik 
his Gloflary, Fsrh Ftudwm^ refers the Original of Fmds 
in EngUmd to the Nomum Conqueft, fay, diat it is moft 
manifeft, that Capiu Tenures, Tenures by Knight-Ser^ 
vice. Tenures in kocagt^ lie. were frequent in the Times 
of the Saxons^ but that indeed the Pofleffions of Bijho^ 
amd AHoUy were firft made fubjed to Knight^Service in 
Capiti by fFiUiam .the Conqueror, in the fourth Year of 
his Reign, iic. See thi Cafe tf Tenuns upon the Com- 
mffi$m rf drfiHivi Titlis^ &c. 8«. printed at Londm 
1720. or the Subflaoce of the Cafe as to this Point, 
in Biihop (^^s Preface to Sptlman*B Treatife of 
Feuds, &c. 

XO This D^ltty, fays Mr. SiUen^ fpcaking of the 
Dignity of an Barft wap in fome Places in England both 

feudal 
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ton (d), and others (c), are of Opi- 
nion 

feudal and inheritable, even from the Age of the ifirft Coiii-i 
ing of the Saxons into Englandy which is commonly placed 
in 448, of our Saviour, though by exader Calculation it 

falls twenty Years (boner — -^ And that Ethelred^ EaU 

dorman of Mercldnd^ had all that which was the Jtihgdbm 
of Mercland to his own Ufc, as an Eartdom and jRf^giveii 
him in Marriage with Ethelfled^ by her Father King Alfredj 
and to prove this, cites fViUiam of Adatmeftnaj ii Geft. 
Regum. Lib. 2. Cap, 4. Londonium caput Regni Merciorum 
ciiidam Primario Ethelredo in Fidelitatem fu&m turn Filid 
Eihelfleda conceffit. VideSeld. Tit. of Hon. 510, 511. Hc 
iTays indeed, (ibid,) that Ajfetitii and PUrentius have it Ser- 
Vandum commendavit : And if he had gdne on, he would 
have found that fVilt, of Malni^bury himfelf, in the very 
next Line, calls it CommtJ/ltm^ and afterwards Cap, 5. Com-^ 
ntendatum^ which Words rather fuggfcft a Truji than a Feud. 
Vide Malmf. de Geft, Regum inter Scriptores poji BeddWy fot. 
44, 46. and Spelm, Pofthum. Treat of Feuds 13. 

Mr. Selden likewife fuppofes the Names of Thane and 
Vavafor in the Saxon Times to have been feudal^ and that 
as Early King^s Thane^ and middle Thane fuCceeded one the 
other in the Saxon Laws, fo County Barony and Vavafor 
are ufed as Interpreters of them in the French Laws of 
Wtltiam L and that the King's Thdfies held of the King in 
chief by Knight-Service, and were of the fame Itind with 
them, that were after the Normans Honorary of ParliO' 
mentary Barons (Ttt. of Hon. 513.^ and hc fays (ibid, 520.^ 
that 2iVavafor was in the moft antient Time* only a Tenant 
by Knight'Snvice : that either held of a mefn^ Lord, and 
not immediately of the King^ or at Icaft of the King as 
of an Honour or Manor y and not in Chief. 

(d) Who thinks that it is not clear from any Author of 
Credit, that the Normans changed the Tenures of Lands 

And th?it none of them appeared to him to be of Nor^ 
man Original, altho' they received their Names according 
to that Dialed. Bacon. Hijl. of the Eng. Gov. 161. , , 

(e) Saltern fuppofes Conveyances by FeiffnUnt ixA 
Livery to have been before the Conqueft and thkt 

there 
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nionj that Tenures were not brought 
into England by the Conqueror^ but 
that they were common among the 
Saxons. 

The Lord Hale (g), Crag (h), 
E Mr. 

there were Lords and Tenants In the Days of Gurhniait 
the Good, and that Fealty was fworn to the Prince in the 
Time of Elidurusy which of NcceiEty ffays h&) were 
accompanied with Tenures, Services, Diftrefles, an(ji the 
Like. Vide Saltern de antiquis Britan, Legiius Cap. 8, 

Sir Tf^lliam Temple fays, that thofe Authors, who will 
make the Conqueror to have broken or changed the 
Laws of England^ and introduced thofe of Normandy^ 
pretend the Duty of Efcuage^ with the Tenures of 
Knight-Service and Baronage^ came over in this Reign ; 
but that it needs no Proof, that thofe^ with the other feu^ 
dal Lawsj were all brought into Europe by the ancient 
Goths, and by them fettled in all the Provinces (which 
they conquered) of the Roman Empire, and among the 
Reft by the Saxons in England, as well as by the Franks 
in Gaul, and the Normans in Normandy* Temp, Introd^ 
to the Hi/l. ofEng. 171,172. And the Author of the Mir-- 
ror feems to imagine, that Tenures were ordained for the 
Defence of the Realm by our old Kings before the Conquefl, 
Vide Mir. Cap. i. SeSf, 3. p. ir, 12. 

(g) The Lord Hale mentions the Law touching 
Knight Service, as one of the Laws of William I., which 
were defigned for the eftablifliment of him in the 
Throne, and for the fecuring the Peace of the Kingdom 
{Hijl, of the Com, Law 107) and he endeavours to fhew 
\ibid. 223, 224,) That Tenures by Knight Service, were 
introduced in the Time of TVilliam I, with the Confent 
of Parliament. 

(h) Anglos ante Conqueftum vix puto, f fays Crag,) hcc 
yus (fdilicet Fcudorum) recepijfe, rationes cur ita cre^ 

dam ha funt ■■■ ■ Scio ante Conqueftum multas apud 

Anglos Leges ab Anglo^Saxonum Regibus ante conquer 

fium 
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'Mr. Somner (i) Sir Henry Spelmdn (Jk) 

and 

Jlum confcriptas^ * ■ ■ Ne vejiigium quidem Juris fett^ 

dalis in eis pane reperitur^ nam licet vafalkrum in 
JDominos Ingratitudoj five ,FeIoma exprejfe aliquo Jiaiuio 
^uniatur^ Pcena iamen non ejl Amiffto Feudi^ ut in 
Jure Feudaliy fed ianium vel mulUa pecuniaria fi parva 
Jit Injuria^ vel poena Capitis fi Major ^ qua Juris feu* 
dalis Naturam non faptun t *^ Prietirea ex ipfo P^- 

lydoroj qui Anglorum Hifioriam confcripfit diligent ijfme^ 
'confiat manifefte Conquejiorem^ cum ofnnia Jnglitee pra- 
dia jure Belli ad fe pertinere diceret^ liegem Agrariafn 
iulijfe^ qua fe omnium Pojfejfionnm Dominufn deckra^t 
(^od nihil aliud erat quam omnia pntdia de eo tanquam 
Domino teneriy ts'c.) Vid. Crag, de jur. fcud. lg, 

(i) Before the Conqucft, fays Mr. Somner^ we were not 
in this Kingdom acquainted with what fihce, and to this 
Day, we call Feoda^ Foreigners Feuda, i. e. Fiefs or Fees^ 
'either in that general Senfe I mean, wherein they are 
Mdifcourfed of, and handled abroad in the Book thence in- 
^titled De Feudis^ at Home in that called Littleton's Te- 
"Jtures. (Treat, of Gav. loo.j He proves this Affertion^ 
(ibid, 100, 104.) and concludes, that to the Conqueror it 
is, that the Names and Cuftoms of our Englijh Fees^ or 
(as we now vulgarly call them) Tenures^ fuch at leaft as 
are Military, owe their Introduction. 

(k) Jus Feodale ("fays Sir H. Spelman) Anglis primus 
impofuit Gulielmus Conqueflor^ (GlolT. ad Mag, Chart, 
fol. 374.) and again, (ad verbum Feodum) Feodorum fer^ 
"^ituies in Britanniam nojiram primus invexit Gulielmus 
'Senior Conquejlor nuncupatui^ ^i lege ea e Nffrmannia 
HntroduSfa Angliam tdtam fuis divifit Commilitibus : In- 

niiit hoc ipfum Codex ejus Agrarius — (Qi?0 •^'^^" 

dum {iT Normanniam jungit, ac fi rei nova Notitia £ ^ 

Normannia difquirenda effet-* — ^And it being faid by 

the Judges of Ireland^ in the above-mentioned Cafe of 
Tenures, that Sir H, Spelman^ thus referring the Original 
of Feuds in England to the Norman Conqueft, was 
miftaken ; He wrote an elaborate Treatife of the Na- 
ture and Original of Feuds and Tenures in Support and 
Confirmation of his Opinion, This Treatife is publifced 

by 
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and others again fi), are of Opinion 
that Feuds were brought hither by the 
Conqueror^ and that they were in his 
Time firft eftablilhed among us. 

It would be tedious and hardly* 
pertinent to my prefent Defign, di- 

by Biflio^ Gihjon 17 23, among the Pofthumous Works of 
this Great IVfan. 

' (1) Mat. Parisy (Anno j o6i, fol. 6.) fays, that If^tll. r. 
Commilitonibus Juts^ qui Bella Haftingenfi Regionem fe* 
£um fubjugaverani^ terras Anglorum ^ Pojfejftones af- 
Jluentiori Manu tantutit^ illudqide parum quod remanji^ 
rat fub Jtigo pdfuit perpetua fervitutiu And again, (tf«- 
Ho 1070. foL 7.) he fays, thit this King Epifcopatus 
quoq; tff Abhatias omnes qua B aromas tenebant^ bf eate^ 
Hus ab omni fervitute feculari Libertatem habuerant^ fub 
fervitUte ftatuit MilUart^ irrotulans fingulos Epifcopatus 
^ Abbatias pro voluntate fua quot Afilites fibi i5f fuccejfo^ 
ribus fuis HoJiUttatis Tempore voluit a Jingulis Exhiberi: 
Et Rotulos hujus Ecclefiajitca fervitutis ponens in The* 
fauris^ multos viros Ecclefiaflicos huic Con/iitutioni pejji^ 
fnis relu£iantes a Regno fugaiit, 

Mr. Camden aflerts, that the Englijh were dlfpolTefled 
of their Hereditary Eftates by IVilliam I. and the Lands 
and Farms divided among his Soldiers, but with this Re- 
fervc, that he fliould ftill remain the dire^ Proprietory 
and oblige them to do Homage to him and his Succeflbrs, 
that is, (fays he) that they fliould hold them in Fee^ but 
the King alone Chief Lardy and they feudatory Lords^ 
and in adual Pofleflion. 

Dr, Hody fays, that Baronies and fuch Tenures wer6 
firft brought into England by the Conqueror^ {^^Ift- ^f 
Convoc. 117.) and Bra^on, fpcaking of the Regale Servi^ 
tiuniy intimates j|s much in thefe Words, Secundum quod 
in Conqueftu fuit adinventum. Bra£b. Lib. 2. Cap. i6. 
Sea. 7. Vid. Dugd, Orig. Jurid. 6. Wilkins Leg. Anglo- 
Saxon, fo. 288, 289. Cottoni Pofthuma, 13, I4> 346- 

E 2 ftindly 


^1 An IntroduBion to the 

ftindly to examine and confider the 
Gr^pnd of thefe Opinions ; and 
therefore I muft refer the Reader to 
the Treatifes in which they are advan- 
' ced, and leave him upon due Confi- 
^eration to judge of them as he plea- 
ies: Taking only this Obfervation a- 
long with them, that it is very re- 
markable, That William I. about the 
twentieth Year of his Reign, juft when 
the Genenal Survey of England^ cal- 
led Domefday-Booky is fuppofed to 
hav€ bcexi finifhed (m), and not till 
then, fummoned all the Great Meii 
^nd Landholders in the Kingdom to 


(m) Jnte Annum Gulielmi vicejimum^ Defer iptio har 
non eft ahfoluta^ immo in eo fa£fa ; Tfftis eft omni except 
tiorie lohge Major voluminum eorum in qua referebatur^ 
Jlterum Cf Minns quo feorjim cenftta funt EJfexia^ Nor- 
folcia^ £sf Suffhlday In hujus cake Literis Majufculisy 
^ec ipfa Defcriptione rectntioribus^ adjeSium eft. 

Anno MiLLEsi'MO OcTOGESiMo Sexto AB IN- 

iCARNATldNE DoMl^JI, VIGESIMO VERO ReGIS 
WiLLIELMI, FACTA EST ISTA DeSCRIPTIO, NOK 
SOLUM PER HO^TR'ESCoMITATuSSED ETIAM PER 

ALIOS. Seld. praef. ad Eadmer. fol. 5. The Lord Hale 

and Mr. Madox^ agree with Mr Selden^% Account of this 
Matter, and Tho. WikeSj and TValter Hemingford in their 
Chronicles (publKhed by Gale^) fix this fi/r?;^;^ accordingly, 
<4td 6n. T086. Ftd. Hale Htft. of the Com. Law. 109. 
Mad. Rift. of4bi Excbeq. foL 6. in Mar^^ 

London 


Lav} of Tenures. fj 

London and Salisburji^(ix^ 
Homa^e^jj]A_^ Fealtx^ to 

^ E 3 him^ 


(n) Ingulphus who lived at that Time fays, ad an^ 
1085. that the King reverfus in Jngliam apud Londo- 
nias Hominium ftbi facere (f contra omnes- Homines Fi" 
delitatem jurare omnem Anglia incolam imperans totam 
T'erram defcripjtt. Ingjul. Int. Script, poft Bedam, 90?. 
Henry of Huntingdon^ (ibid, fol, 370.^ fays that 
Willielmus Rex fortis^ Anno Decimo nono Regni fuiy cum 
de more tenuijjet Curiam fuam in Natali apud Gloucejire^ 
ad Pafcha apud Wlncejlre^ ad Pentecojien apud Lmdo-^ 
niamy Henricum filium fuum yirilibus induit Armis. 
Deinde Accipiens Hominium omnium terrariorum An^ 
glia cujufcunque Feudi effent^ yuramentum etiam Fidelia 

tatis non di/iulit, Brumton (int. Script, X,fol, 97 9 J a-* 

grees with this Account of Huntingdon^ but fixes it, ad^ 
annum vicejimum Regisj and fuppofes the Survey of 
England to have been made in the Year before. 

The Waverly Annals, Mat, Paris and Mat. Wejlm* 
agree almoft in Urminis with Hen, of HuntingdoHy but 
fix this Homage ad An, 1084 T he Saxon Chro- 

nicler fays, ad An, 1085. Hoc Anno Pex tenuit fuam Cu^ 
riam in WinceJ^re ad Pafcha^ atq; ita Itinera injiituit^ 
ut ejfet ad Pentecojien apud Weftminjier^ ubi Armis mi-^ 
litaribus honoravit filium fuum Henricum, Poftea ftc /- 
tinera difpofuit^ ut Pervenerit in Fejlo Primitiarum ad 
Searebyrigy ubi ei Obviam venerunt ejus Proceres b* 
emnes pradia tenentes^ quotquot ejfent nota melioris^ per 
totam Angliam hujus Viri fervi fuerunt^ omnefque fe 
illi fuhdideriy ejufque faSfi funt Vaffalli^ ac ei Fidelitatis 
yuramenta prajiiterunt^ fe contra alios quofcunque illi 
fidos futuros. Hmeden (Int, Script, poji Bedam^ 460.) 
Ad An. 1086. fays that Willielmus Rex fecit defcribi om^ 
nem Angliam- Poft hac in Hebdomada Pentecoftes fi- 

lium fuum Henricum apud Weftmonajierium^ ubi Curiam 
fuam tenuity Armis Mill tar ibus honoravit j nee multo pojl 
Mandavit ut Archiepifcopiy Epifcopij &c^ Calendis Augvjli 
fiibi QccHrrercn$ Sarisbirif, qua. cum veniffint Milltes 

UlaruM' 
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/ him^ by doing whereof the Saxon 
! ^Chronicler fuppofes that, at that Time, 
V Proceres &^ omnes prcedia tenentes fe Hit 
\Jubdidere^ ejiifqtie faSii funt Fafalli^ fo 
\that we may reafonably fuppofe, 
^ Firfti That this general Homage and' 
Fealty was done at this Time (ninie- 
teen or twenty Years after the Accefli- 
on of William I.) in Confequence of 
Something new, or elfe that Engage- 
ihents fo important to the Mainte- 
nance and Security of a new Efta- 

iUorum fibi FideUtatem Jurare coegit, — — Simeon 
Dunelm. (Int. Scrip, X, 213^ agrees in terminis with Ha'^ 
veden. And the ff^a*0erly Annals again, ad Jn, ,ioS6, fay 
that An, Reg. IVilfi Vicefimo Rex tenuit Curiam fuam 
epud IVintoniam^ pji^^a od Kalendas Augufti fuit apud 
Salisburiamj ibique venerunt coram eo Barones fui {jT 
omnes terr(irii hujui Regniy qui alicujus pretii eranty 
cujufcunque Feodi juijfent^ i^ omnes Homines fui effect 
Junty ^ Juraverunt illi FideUtatem Contra Omnes Ha* 
mines. 

It muft be obferved, that tho* fomc of thefe Hiftorians 
mention only the Homage done at London^ others that at 
Salisbury only, and none but the Waverly Annals cxpref- 
ly mention both ; yet we may upon the Credit of theft 
Annals fuppofe, that thefe Hiftorians fpeak of two feve* 
ral Homages done about the iame Time, foon after the 
King's Knighting his Son Henry: Befidcs that it is high- 
ly probable that the King received the Homage of fome 
at London^ and 6i others at Salisbury ; It being very ttn<* 
likely that the Landholders who lived in or about Lon^ 
don^ where the King often was, Chould come to Salisbury 
y> do their Homage* 

blifliment 
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blifliment would have been required 
long before ; and if fo, it is probable 
that Tenures were then new, inaf^ 
much as Homage and Fealty were, and 
ftill are, meer feudal Engageinents^ 
binding th^ Homager to all the Dur 
ties and Obfervances of a Feudal Te-- 
ixant (o). 

E 4 2dl7, 

(o) It appears not only from the feveral Hiftorians 
cited in the former Note; but likewife from the Mirror 
226, 227. Britton 174.^. BraSf. Lib. 2. Cap. ^S. SeSf^ 
8, 9, and FUtOy Lib. 3. Cap, 16. Se5f. 21. That Homagi 
and Fealty (though treated by the Feudifts as Synony- 
mies) were really with us diftind, though concomitant 
Engagements; for though Fealty was Incident and ef- 
fential to Homage or Tenure^ (i Inft. 65. CsT fupra p. 35.^ 
and is now become Part of the Form of Homage itfclf j 
{vid. Stat, de Homagioj 17 Edw. 2. and Lit. Se^. 85.) 
yet there was, no doubt, antiently a confiderable Diffe- 
rence between them; inafmuch as Homage was meerly 
a Declaration of the Homager^s Con fen t to become his 
Lord's Man, or military Tenant of fuch Lands or Tene- 
ments. {Jeo deveigne vojhe home de tieljief. Mirror p. 206. 
and the fame Author, p. 304, reckons it one of the A- 
bufes oiF the Common Law, de mettre pluis des paroles eft 
Homages faire forfque tant, jeo deveigne vojlre home del 
£ew que jeo dame tenir de vous)* Homagium CsT Domini- 
um are therefore diredHy oppofed to each other by Glan- 
vily viz. Muttia — debet ejfe Dominii &f Homagii 

fidelitatis Connexio^ Ita quod ^antum Homo debet Do^ 
mino ex Homagio^ (i. e. by confenting to become hia 
Tenant, or on Account of his Tenure^ tantum illi de» 
iet Dominus e» Dominioy (i. e. by becoming his LorJ„ 
or on Account of his Seignioryj prater folam reverenti- 
am: Vid» Glanv. Lib. 9. Cap. 4.. Fealty, on the othee 

Hand 
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^dly, That as this general Homage 
and Fealty was done about the Time 
that Domefday-Book was finifhed, and 
not before, we may fuppofe, that 
that Survey (p) was taken upon, or 
foon after, our Anceftors Confent to 
Te?tureSy in order to difcover the 
Quantity of every Man's Fee^ and to 
iix his Homage (q) ; this Suppofition 
is the more probable, becaufe it is 
not Hkely, that a Work of this Nature 
was undertaken without fome imme- 

Hand was a folemn Oath, confequcntia! to Homage^ and 
fwOrn immediately after it, that the Homager would, as 
his Man or Tenant, be faithful to his Lord. 

fpj The Nature of this Surve)^ may be colleiled from 
Spelm, Glojf, ad verhum Domefdei, Seld, praf ad Eadme^ 
rum^ 3, 4. Gerv, de Tilb. Dial, de fcacc. Lib. i. Cap. 16. 
InguL Hijl, int. fcript. poft Bedam^ 908, 909. 

(c[) Becaufe anciently the Name and Quantity of the 
Fee, ^c. was fpecified in the Homage, as appears from 
the Mirror J Cap. 3. Sc£f. 36. d^Hamage^ where it is 
faid, that Homage ejl fait en cejles parolls^ Jeo deveigne 
vojlre home de tiel fief ijfintque tout I* quantity foit mon- 
Jire y Efpecifie en certain (ox as Britton 174. fays, nO" 
tnement par certeyne quantite IS par certeyns boundes) 
par ^oy VftCr fache cambien tS quoy il doit garranter a ' 
fon"* Tenant \ & de combien il ' oblige fon Fief a la Gar^ 
rantie isf que le tenant fache d^ combien il devient fon home. 
And this probably was the Reafon why almoft all the Hi- 
ftorians of thofe Times join the Account of this Survey^ 
and of the Homage done about that'Time, together in 
fuch a Manner, that we muft needs think they took them 
to have immediate Relatioi^ one to the other, 

diate 
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diate Reafon, and no better Reafbn 
^an be afllgned why it was underta- 
ken at this Time, or indeed why this 
-Survey fhould have been taken at 
all (r), 

Taking it therefore at prefent for 
granted, that Fees or Tenures were 
firft eftabliflied in England in the 
Time di William I. (f), I fliall now 

pro- 

(r) For Alfred had taken a general Survey of the 
whole Kingdom, which was IngrofTed and kept at Win' 
cheJieTy and extant in this King's Time, {See Sir Je^ 
Spelmarfs Life of Mlfredy puUified^ by Heame, p. 1d8, 
115.) but this Survey feems to have been too general to 
anfwer the Purpofes of this Reign, and therefore a more 
particular Survey was taken. This Difference between 
the two Surveys is (without his affigning any particular 
Reafon for it,)- obferved by Ingulphusy who fays that 

Alfredus ^r-—^, totam terram Jnglia per Comitatus^ 

Centurias tsT Decurias defcripferat : But that in Domef- 
day-Booky non tantum totius terra ComitatuSj Centuria 
&f Decurtay Sylva, Saltus £sf Villa univerfegy fed in om^ 
ni Territorioy ^uot Carucat^ terra^ quot "Juggra IS 
quot acray qua Pafcua tS PaludeSy qua Tenementa ^ 
qui Tenentes coniinebantur, Ingul. int. Script, poft Be- 
dam 908. 

( {) I. e. That they in his Time firft became a pu^r 
cipal Branch of the national Policy, for it is not to be i- 
magined, but that even in the Saxon Times, particular 
Proprietors of large Trafts of Land, which they could 
not cultivate and manure themfelves, might let fome 
Part of them to their Neighbours, under various Ac- 
knowledgements, or Returns of Service, not altogether 
unlike fome of the fcud»l Returns. Efpccially as our 

Saxon 
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proceed to inquire atnd confider the 
Means by which fo extraordinary an 
Alteration of the national Policy, with 
refpeft to Propriety y was brought a- 
bout. In which Inquiry many Things 
will occur that may pckHbly convince 
us, that this Alteration was made in 
the Time of this King. 

I call the Eftablifhment of Tenures 
an extraordinary Alteration, not only 
becaufe it was fuch in matny of its 
Coniequences, but likewiie becaufe 
it . originally and immediately defeat- 
ed all Suppofition or Poflibility of 
propriety in any other Perfon than 
the King. Infbmuch that it became 
a fundamental necef&ry Maxim, 
Principle or Fi<9:ion of our Englijb 
Law of Tenures^ that the King is- uni- 
veiial Lord of his whole Territories, 
and that no Man doth, or can pof- 
{JeSk- any Part thereof, or Land* there- 

ISaxon Anceftors may be fuppofed to have had fome 
Notioh of fuch Returns; they being a Colony or 
Sraocb of the ancient GothSf who firft brought the Feu- 
dal Policy into Europe • Upon this Suppofition the . 
wide Difference of Qpinions, concerning the Antiquity of 
Feuds in Englandy tax^ be in fome Mc»fure accounted for. 

- in 
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in, but as either mediately, or imme- 
diately derived from him (t). 

This Principle or Fidion, howfoever 
underftood by Perlbns. of Capacity, and 
in the Councils of this King, appeared 
no doubt to othtrs rather as. the Lan- 
guage and E>eclaration- of a Conque- 
ror, than as the Subjlratum and Foun- 
dation of a new Policy not impofed, 
but nationally and freely adopted Cu): 
And it is certain that this Principle or 
Fidion of Tenures hath been of late fo 
far miftaken, that very learned Men, 
not coniidering it as a Fidion^ havfe 
thought that the firft Kings of this 
Realm had all the Lands of England vx 
Demefne, and that all private Pofleffi- 
on v^as a<5hially derived from them (w): 
But in this they feem to have too im* 
plicitly followed the Monkijh Hiflori- 
ans, who (being prejudiced or mifled 
poffibly by the large Poffeffions of a 

(t) Ex. Ratione Feudati emnia Ftuda l^ Bentficia A 
10 {Domtm fc'tft llgto) proficifcuniw (f dt to tenentur. 
Crag. De Jur, Feud. 223. Vide Spclman Treat, of Par- 
Haments 57. & infr. p. 137, 

(u) Vid. inf. p. 64 — 73. 
• (w) Vid. 1 Inf. 58. b. Spelm. Treat, of Parllanjcnts 
S7> 5^. and Lord Verulam of tlie Ufe of the Law 34. 

- -tud^ 


6o An IntroduElion to the 

fudden acquired by the Normans to 
the Prejudice of the Engiijh) have 
roundly affirmed that' William I. vio- 
kntly dilpoflefled the Englijh of all 
their Lands, and that he difppfed of 
them upon arbitrary Terms of Tenure 
to fuch of his Followers, and in fuch 
Proportions as he thought fit (x) ; for, 
notwithftanding the many Monkijh Re- 
lations of this Sort, credited by later 
Writers of Learning and Note (y), we 

may 

(x) Mai. Wejiminjter {Lih. 2. fol. l.) fays that Com- 
militonibus fuis Normannis qui • in bello Hqftingenji pa^ 
triam fecum fubjugaverant^ terras Anglorum & poffijfio- 
nss^ ipfis ixpuljis fuccejfive^ manu dj/iribuit affluently ^ 
modicum illud' quod remanferatj fa^us jam de Rege Ty^ 
rannusy fub jugo detrufit perpetutv fervitutis^^^---^ — Mat. 
Paris {ad An. 1067. foU 5.) afferts the fame Thing in 
Terminis > ^Bromion (int. Script. X. 963.) fays that 
Rex WilUelmus terras Anglorum Magnatibus ^ MilitibuSy 
ac aliis bominibus Francia i^. Normanniic qui fecum in 
Conquejiu fuo extiterant donavit — Thorn Hkcwife {int. 
Script. X. 1787J fays ad An, 1067. that WilUelmus de 
Rege fa£fus eji Tyrannus^ Expuljifqui I^egni Nobilibus^ 
Epifcopisj Comitibusy Abbatibus ^ Clericis multisj quos 
longum ejfet Nominatim Exprimerij eorum PoJfeJJiones {sT 
pradia diatim fuis dijlribuebat Normannis. 

(y) Sir H. Spelman upon the Authority of thcfe Mon* 
iijh Writers, (GW. Verba Feodum) fays that Lege ea 
(feudorum fcil't) E Normannia traduSfa, Angliam totam 

fuis divifit Commilitibus — i- And thus Selden (a Camb^ 

den in Norm^ Epin. 13.) feys that Excluft^ ab Hareditate 
iivita AngUsy Agros ^ pr^dia militibus fuis AJpgnavit^ 
Ita tamm ut Dominium dire£lum ftbi refervaret^ ebfe^ 

quim 
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may, upon due Inquiry and Confidera- 
tion, be fatisfied, that William I. did 
neither poflefs himfelf, nor as a Con- 
queror difpofe of all, or any of the 
Lands of England: Nor did he arbi- 
trarily, and by his own Power fubjefk 
the Eflates of the Englijh to a feudal 
Dependence; for, 

I. Tho' it is true that the Poffef- 
fions of the Normans were of a fud- 
den very Great, and that they recei- 
ved moft of them from the Hands of 
William I. yet it does not follow, 
that this King took all the Lands of 
England out of the Hands of their fe- 
veral Owners, claiming them as the 
Spoils of War, or as Parcel of a con- 
quered Country ; but on the contra- 
ry it appears pretty plain from the 
Hiftory of thofe Times, that the King 
either had, or pretended Title to the 

•quiumque cUentelari Jure Jibi (SF fitccejforibus devincirety 
i. e. ut ettmes in Feoio five Fide teneanty i^ hull! prater 
Regent ejfent vert Domini, fed potius fiduciarii Domini 
if Pajfejorei. And the Lord Verukm afferts, that thtf 
Conqueror got by Right of Conqueft all the Land of the 
Realm into his own Hands in Demefn, taking from e- 
very Man all Eftate, Tenure, Property and Liberty of 
the fame, except Religious and Church Lands, and the 
Land in Ktnt, Verul. of the, Vfe oftbt Law 34, 35. 

Crown 
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^dly, That as this general Homage 
and Fealty was ddne about the Time 
that Domefday-Book was finifhed, and 
not before, we may fuppofe, that •' 
that Survey (p) was taken upon, or 
foon after, our Anceftors Confent to 
Te?tureSy in order to difcover the 
Quantity of every Man's Fee^ and to 
iix his Homage (q) ; this Suppofition 
is the more probable, becaufe it is 
not likely, that a Work of this Nature 
was undertaken without fome imme- 

Hand was a folemn Oath, confequentia! to Homage^ and 
fwOrn immediately after it, that the Homager would, as 
his Man or Tenant, be faithful to his Lord. 

fpj The Nature of this Surve)^' may be colleiled from 
Spelm. Glojf, ad verhum Domefdei. Seld. praf dd Eadme- 
rurriy 3, 4. Gerv. de Tilb, Dial, de fcacc. Lib, i . Cap, i &• 
InguL Hijl, int. fcript, poft Bedam^ 908, 909. 

((\) Becaufe anciently the Name and Quantity of the 
Fee, l^c. was fpecified in the Homage, as appears from 
the Mirror^ Cap, 3. Se£l, 36. d^ Homage^ where it is 
faid, that Homage ejl fait en cejles parolls^ Jeo deveigne 
vojlre home de tiel fief ijpntque tout P quantity foit mon- 
Jire y Efpecifie en certain (ox as Britton 174. fays, no- 
tnement par certeyne quantite W par certeyns boundes) 
par ^oy VfCr fache cambien W quoy tl doit garranter a ' 
fon* Tenant \ 13 de comhien il oblige fon Fief a la Gar^ 
rantie (S que h tenant fache d*combien il devient fon home. 
And this probably was the Reafon why almoft all the Hi- 
'ftorians of thofe Times join the Account of this Survey^ 
and of the Homage done about that'Time, together in 
fuch a Manner, that we muft needs think they took them 
to have immediate Relatioi^ one to the other, 

diate 
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diate Reafon, and no better Reafbn 
i:an be affigned why it was underta- 
ken at this Time, or indeed why this 
-Survey fhould have been taken at 
all (r), 

Taking it therefore at prefent for 
granted, that Fees or Tenures were 
iirft eftabliflied in England in the 
Time of William I. (f), I fliall now 

pro- 

(r) For Alfred had taken a general Survey of the 
whole Kingdom, which was ingrofTed and kept at Win^ 
chejier^ and extant in this King's Time, {See Sir J^. 
Spelman^s Life ef Mlfredy puhlijhedhy Hearne, p. aoS, 
115.) but this Survey feems to have been too general to 
anfwer the Purpofes of this Reign, and therefore a more 
particular Survey was taken. This Difference between 
the two Surveys is (without his z&gpixig any particular 
Reafon for it,) obferved by Ingulphus^ who fays that 

Alfredus f—^, totam terram Anglia per Comitatus^ 

Centurias (sf Decurias defcripferat : But that in Domef- 
day" Book J non tantum totius terra CemitatuSj Centuria 
&f Decuria, Sylvay Saltus £sf Villa univerfa^ fed in om" 
ni Territorioy ^uot Carucat^ terra^ quot fugera IS 
quot acray qua Pafcua ^ PaludeSj qua Tenementa ^ 
qui Tenentes continebantur. InguL int. Script, poft Be- 
dam 908. 

( {) i, e. That they in his Time firft became a piit\- 
cipal Branch of the national Policy, for it is not to be i- 
magined, but that even in the Saxon Times, particular 
Proprietors of large Trafts of Land, which they could 
not cultivate and manure themfelves, might let fome 
Part of them to their Neighbours, under various Ac- 
knowledgements, or Returns of Service, not altogether 
unlike fome of the fi^ud^l Returns. Efpecially as our 

Saxon 


(J4 ^^ Introduction to the 

tempts from them (g), and might 
probably propofe Laws agreeable 
> thereto, as fuch qua ad Utilitatem 
Anglorum^ ^ ad Regni Pacetn tuen- 
dam Efficaciffitna videbantur ; (h) and 
it can be no Wonder that fuch of our 
Anceftors, as then compofed the Ccm- 
mum Concilium of the Nation, un- 
der the Senfe they then were of the 
Strength and Progrefs of this Policy, 
fhould confent to its Eftabliflbment, 
and readily concur in a Law effedu- 
ally penned for^ that Purpofe: We 
find accordingly, among the Laws of 
William \. a Law enading the Feudal 
Law itfelf, not eo Nomine^ but in Ef- 
fed; inafmuch as it requires from all 
Perfons. the fame Engagements to,, 
and introduces the fame Dependence 

upon 

{%) Plufurs manners ifm ti de ttnur fount dount toutt 
Ps plus fimt Dt Chivalry £tf ^grand Serjaunty Ps quex 
fees fuerent perveus al ifes d'noft. Realm. Britten Cap. 
66. p. 162. i. And the Lord Ceie fays, ^l Inf. 75. b.) 
that this Service (Servitium fciFt mlitare) was created 
JUid provided* for the Defence of the Realm. 

(h) Prepofitis Legiius Jnglicanis fecundum triparti- 
tam earum Diftinaienem^ hoc ejiy Marchenelage^ Dene- 
ifg'i Wejifaxenelage^ quafdam reprobavit, quafdam au- 
tem apprehanst Hits tranfmarinas i^eu/iria Leges, Siu^- 

(ad 
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Mpcxi the King as Supreme Lord of all 
the Lands in England^ as were fup- 
pofed td be due to a Supreme Lord by 
the Feudal Law: So that it ckariy 
enads the Foundation at iedl of all 
the Deductions and Gioife^ that sire 
how treated as Part of that Law. Thfe 
Law i mean is the LIf. Law df 
William L (i), which runs thus (k) 

STATUmUS UT OMNES LlBERl Ho- 
MIN^S FoEDBflE ET SaCRAMENTO Af- 

fad utiKtatcm AngTofum LL. WiH. i. Cap. 63. ^)id 
Regni facefn iuendam^ Ejficaciffima videbaniurj adj$^ 
tit. Gervaf. de TiH). Dial, de Scacc. C^p. xf>. 

(i) It nuift 5e obfervcd concerning this LaWj thit 
though ihe Subftance of it is to be found in the Colledi- 
on of Ed'VOard the CoAfeflbr^s Laws; (Cap. 35. Tit. 
Greviy) yet confidering the Subjc^ Matter of the Law 
itfelf, and how much that Colleftion is fufpefted ; (Fid. 
Somn, ^4at^.of<iav. loi. ^eli, Ht^, of Tithes VlIJ^ 225, 
,ind Brady Gen. Py-ef. to the Htfi.of Enghnd^ 30.) it is 
moft likely that khis is an original Law of Willlaml, and 
that the CoHeftton we now have of the Confeflbr's Laws 
which was .draiVn up. at the Importunity of the People^ 
{^ee the Pref. to thefe Laix)s^ Lamb, de Prifcis Angl. LL. 
138 and Wilk. Leg. Anglofax. 197.) in the Time of ff^l-^ ^ 
Ham I. might receive fome of tte Alteratioos and Addi* 
tions that were hnade in iiis Time;- » ■ ■ ■ Tfat Reader 
will judge wheriier this Conjcftare hath not fome Coun- ^ 
tenance frdm the LUL Law of ff^tildfn I. 'which Gom- 
mands -that aH Perfotrs :fllou(d haf e and obferve the Laws 
of King £l/ti«7rz/, in emnibuk rebm^ AdaUctis Hi is 
^as ^dr^ithlffms Jad htilitalem Unghrjutn, ^ : 

, (k) In t&r.SMm*5.1^ates\rH Eadmenm foL 196. a'nd 
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FiRMENT (1), Quod Intra et extra 

UNIVERSUM ReGNUM ANGLIiE (Quod 
OLIM VOCARATUR RegNUM BrITAN- 
NI.S (m), WiLLIELMO SUO DoMINO (ll) 
Fj[DEI,:eS ESSE VOLUNT, TERRAS ET 
HONORES (o) ILLIUS FIDELITATE UBI- 
<JUEYp) SERVARE CUM EO, ET CONTRA 
INIMICOS ET AlIENIGENAS DEFEN- 
DERE ("q). 

The Terms of this Law are abfb- 
lutely Feudal, and are apt and proper 
to eftablifli that Policy with all its Con- 
fequences ; for Firft, It requires that all 
Owners of Land (r) fhould exprelly 

en- 


(I) Statuimus ut omnis Liber Homo fide & facramen* 
to aflSrmct. Htroeden^ Int. fiript. pojl Bedam 600. 

(m) Quod intra & extra Angliam. Ibid. 

{n) Willielmo Domino Regi fuo ibid* Willielmo 

Regi Domino fuo. Ifilkins Leg. Anglofax. 228, 

(o) Honorem. Hcmden. Ibid. 

(p) Omni fidelitate fua. Ibid. 

(q) Et contra inimicos defendere. Ibid. 

(r) I have thus tranflated the Words Liberi Momims^ 
becaufe this Senfe agrees beft with the Tenor of the 
I«aw: And becaufe it is probable that at that Time no 
other Perfons were fo called, than thofe who are fre« 
^aently in Domefday-Book called Jkarii and Alodiarii^ 
and had ierram frofriam^ Land wherein no other Man 
Had any Intereft by Feodal Superiority or Dominion, 
(Vid. Spilm.^Treat. rf Fiuds iS.) mi that they wcr« 

called 
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(Engage and (wear (f), that they would 

become Vaflals or Tenants (t), and as 

F 2 „ fuch 

tailed Homines l^iieri in Oppofitten ta the Ptltaim of 
thofc Times, (f^td. Sacm Mt/t. tf Erig. Gov. 56, Bra- 
i^ Intro A to the Hiji of Engl. 221. and Sir^JVm. Tempk 
Introd. &r. 65 J Thus according to Sir Hen. Spelman^ 
\GhJf. ad verba Liber Homo) the Titles Uber Homo^ 
Libert Homines^ Libert & Legates homines ad nebilts 
%lim Jpe^abanty maxima enim vuigi pars aliqua fervitu^ 
fis Jpeeie coercebatnr^ fie ut fui effe mancipii nan licer^U 

■ And it is certain that upon the IiitroduAion 6( 
Tenures, thefe Appdiations or Titles were ufed to denote 
fuch PerJTons as had the moft honourable aild independent 
inflates, and canie ne^reft to the Condition df thofe who 
Were called Liberi Homines before. (Vid. Brady GhJ/l 
'ad verba Liberi Homines). Hence fome Time after thb 
Eftablidimertt of Tenures, the Freeholders even of pri- 
Vate Lords were called Liberi Homines fui^ as in Magna 
Charta Rig. yohannisy viz. NoiS nbn cohcedenm^ de caU*- 
TO alicui Sfuod capiat auxiimm de liberis HuminibUs fuis 
nifiy ^c. and in BraSlon^ (Lib. 2. Cap. 16. Se£t. 8. fuch 
Tenant of a private Lord is called Liber Homo fuus. This 
fenfe of the Words Liberi homines is warranted by the 
Hiftorians 5f thofe Time$, who agree that Pf^illiam L re^ 
teived the Honiage OmniufA TerrariorUih Jngliie cujtifcunji 
jfeudi ejffenty ^c. Sup. 53. m. , 

(f ) Thai Homage was the F^Ax anfwfering thii Law, b 
probable froni the moft ancient Fdrm of it, Jeo deveigne 
vofire homey ^c. (ut fup. p. 55 m) which though pronoun* 
ced by f he Tenant, equally obliged the Ldrd ; for Ho- 
pkage according to Sritton^ ('70) ^^ ^''^ homes fe^ 
leur C^mmun ajfent Et eft tin lien de droit dount 

eiiitant eft te SeigAiour tenu a fin home come le home a 
fin Seignipur firque filement in reverence. (Vid. Fleta 
Lib. 3. Cap. 16. Sea. 8, <).) And that the Oath of JIU* . 
giance was the Sacramentipn requited by this Law can 
hardly be doubted. 

,., ^t) That this is the proper fcddal Sen ft of the Word* 
fidelity appears from Hotoman^ (de verb. Feudal, cd verh. 
Fidelisy) viz. FideUs interdiim fpecialiur dicuntur^ iukm 
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fuch be faithful (u), to WiUiam as^heir 
Lord-i in reiped: of the Dmninktm 
upon the then known feudal Notion 
tdiding in a Feudal Lard. 

adly. That they would, in Confe- 
quence of their becoming his Vaffals 
or Tenants, every where faithfully 
maintain and defend his their Lord'% 
Territories and Title, as well as Per- 
fon, and give him all pofliblc Aid 
.and Afliftance againft his Enemies, 
whether Foreign or Domeftick (w). " 

The 

J^/ vafallij ^ui feuJo accepto in Patrcnt fide tS Cliente^ 
la funtj vicijfimqui fuam ei arti obfequii nomine fidem 

iiftrixerunt-^ And according to Sir Hen. Spelman^ 

(Gloff. ad verb. Fidelis) Fideks dicuntur S^ui in alioijus 
Mientila funt ratione Preedii-^^-'-^^i pradia ttnent ^od 
fcudum d'tcitur^ lie. And in this &nfc, the Word Pide^ 
its is often ufed in the Book of Feuds. (Feud, Lib. i. tit. 
1, 5, 10. Lib. 2. tit. 23, ^c) And iajJbgDircfiion of 
feveral ancient Charters, (Vid. Hearne^s T!%L Roff. GT 
^ Brady Glojf. ad verb. Feudatarii ilf Fideles) as \ell as in 
this Law. 

(u) The Word Fideles^ thus fubftantrvcly at-d adjec* 
tively rendered, diftinftly anfwers the Fo^us CsT' Sacra^ 
rmntum injoined by this Law. 

(w) In Consequence hereof the LlXth Law of this 
King requires that omnes Libert Hemines tetitis regn i" 
ftnt fratres cmjurati (Vid. LL. Edovardi Cap, 35) ad 
jfionarchiam ■ " > i^ ad regnum ■ ■ pro viribus 

fuis y facultatibus contra intmicos pro pojfe fm defenden* 
dum ' tSt pacetn ist dignitatem Ctron a ' ■*■■ /;>♦ 

tegram ohfervandam^ ■■ ■ And the- Stat; 7 Edw. i. 
(•^ap. I. declares, that the Pielatcsi,' Earls, Barons and 

Com- 
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'. The manner of penning this Law, - 
is not lefs obfervable than the Terms 
of it, for though it begins, as many 
-Other Laws of this King, with the- 
Word Statuimus in the firft Perfon 
plural, according to the prefent Stile 
and Language of Kings (x), without; 

F 3 ' ex- 

Commonalty of the Realm are bc>«ind'to aid the King as. 
their Sovereign Lord, to defend Force of Armour, and 

'^]\ other Force againft his Peace at all Seafons, when need 

(hall be. And the LVIIIth Law of miliam I. re- 

quires, that omnes Comltes^ Baranes.lSferv'tentes 13 ur^ 
niverfi Libert Homines toUus regni — ^ teneant fi 

Jemper prompti & bene parati ad fervitium fuum inter- 

grum explendum fcf peragcndumy Cum fentper optts 

adfuerit^ fcundum quod de feodn debent ^ teneinentii fui%^ 
de jure (fiil^t feodali) facere, 

(x) Mr. Madox^ in his Diflertation Prefatory to Ger- 
vafe de 7'ilbury*s Dialogue de fcaccario^ [foL 6.) takes 
Notice that pl^raque brevia ab ipfo (fci^t Gervaffo) cha" 
ta Jiylum Rcgaiem Jingularis numeri pr^e fe feruniy^. 
' but tl)at Henricus fecundus onnis Lnperii fui 

poflerioribus^ & po/t eum omnes Angl'i^ R^ges nuniero plu-. 
rail fcripjerunt Nos ^ Nojlrum^ k$c. 

But though the {inguiar was, as appears frorh the mod 
aatheticick Metnorials of thofe Times, the Royal Stile 
ufual in Writs, CJharters, and the like; {Vid. 2 Injl, 2.) 
yet it is no Obje£tion to the Laws of JVilliam L that 
they ^in the feveral Editions we have of them from Mr. 
Selden^ Mr. Lombard^ and Dodter I'ViWms) run in the 
plural Stile 5 for that, as they were not meer Afls of the 
{ting, they were probably penned in this Manner, that they 
might) at .the_ rigie_Time th^t they declared the Kinji'si 
WTITJ ' Tn tfrnate the Concurrence of the Commune Concili- 
um. And- it is obfervable, that though Roger Hoveden ^ 

'^ftnt'l Script, pojl Bedam^ 600, .601. j in his Summary of 
thc(bLaws, exhibits moft of them in the fingular Stilej yet 
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cxpyefs Mention of the Cotnmum 
Concilium \ yet we qannot poffibly 
doubt its Concurrence: Becaufe the 
King himfelf, being as it feejns but 
one of mor^^ is mentioned in the Bp-. 
dy of the Law itfelf as a third Per/on 
ipoken of, and as fuch plainly diftin-r 
guiflied from the Many fpeaking in 
the beginning or enading Part of the 
|l.aw, viz. Statuimus ut omnes affir- 
tnent ^od V{ illib.luo Pomino'suq 
Fideles e£e volunty terras ^ Honores 
^ LL I u s ubique fervare cum Ep-r-In the 
Language of the o^her Laws of this 
King, it \yov}14 have run, that omnes 
ajfirnient ^cd N9B 1 ^ fideles ejfe vo- 
lunty terras ^ honores Nostros ubir 
^uc Jerva^e cum Nob i s^ &'c. lb that 
the particular Penning of this Law 
may bp underftpod ir^ a great Mea- 
Aire to fpeak its Importance; for that 
as it introduced a new Policy fubver^ 

he gives us this LUd, and the LXth Z^ws of fhis King 
in the plural Stile. ' And Sir Htnry Sj>elmait, tho* be fay$ 
that thefe Laws were for the moft part ordained by King 
U'iUiam in his own Name, is yet of Opinion that they 
were all made by the Confent of the Cemmuiu, CoKtli^ 
am. Vide Spelm. Treat. efParlitmealt 6i. 

live 
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Ike of ^Q Saxon Propriety, and did 
confequently affed the whole Nati- 
on in an extraordinary and unufijal 
Manner ; it is penned as if the King 
was meerly paflive, the more clear^ 
and fully to exprefs the Cpnfent of 
the Commune Concilium to fo confi- 
derable an Alteration : And that the 
particular Manner of penning thi« 
Law was not accidental, but expref-. 
five and important, will farther ap- 
pear, if the Header doth but caft his 
Eye upon the other Laws of this Kingj; 
for then he muft fee that none otjhec 
of them are worded in this Marnier : 
Nay, that the Mannef of wording a- 
ny other of them doth not fo much 
as. hint the Concurreace. of the Comr 
mum Concilium: And which is ftill 
more remarkable, that even fuch of' 
them as exprefly mention the Com- 
mune Concilium., do. not mention, it, 
as having any Regard or Relation to 
themfelves ; but with. Reference 
pieerly to this Law^; for, the 5 5 th. 
F 4. and 
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and 58th Laws (y) of thisi Kingjj' 
which are the only Laws that mentis 

(y») I fhall here tranfcribe thefc Laws with their Ti-, 
ties, that the Reader may more readily apprfihend, an^ 
judge of whs^t is above fuggefted. 

LV. 

De cllentclari feu Feudorum Jure & Ingenuorum Immu- 
nitate. 

Vokmus etiam ac firmitjsr pr^ecipimus ^ Concedlmus^ 
vt omnes Liberi Homines totius Monarchi^e regni noftri 
fradi^i haheant bf teneant terras fuas IsS ^Pojfejftones 
fuas bene t^ in Pace liber e ah omni Exafiione injujia ^ 
ab omni Tallagio, lia quod nihil ab eis exigatur vel Ca-^ 
piatur^ nifi Servitium Juum Liberum quod de Jure nobis 
facer e debent i^ facer e tenentur, (if prout Jiatutum ejl 
eisy y illis a nobis Datum tsf conccfjum jure haredita-. 
rio in perpetuum per Commune Concilium^ totius Regni nojfri 
pr^di3i» 

LVIIL 

De Clientum feu Vaflallgrum PraeftatiQnibus. 

Statuimus etiam EjT firmiter pracipimus ut omnes Co- 
mites isf Bar ones iff Miliies bf fervientes (ff univerfi Li- 
beri Homines totius Regni nofiri pradiSfi habeant (^ te^ 
neant fe fimper bene in Armis fef in Equis. ut Decet tf 
Qportet^ ^ (ptod fint femper prompti iff bene parati ad 
feruitium fuum Integrum nobis explendum £sf peragen- 
dum cum femper Opus affucrit^ fecundum quod nobis d^ 
Feodis debent^ U tenementis fuis de Jure facere^ is Jicut 
illis Jiaiuimus per Commune Concilium totius Re(rni^ no/hi 
prad^ isf illis dedimus i^ Concejfimus in Feodo fun H^^ 
reditario. Hoc Praceptum Nojlrum mn fit vklatuifk 
uHo Model fyper forisfaHuram nejlrajn plena m. 
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ixi the Commune Concilium fz}, 
do not feem to mention it as 
concurring in thofe Laws, but with 
Reference meerly to this 5 2d, or 
fome other Law, (if there was a- 
ny other (a), that is not now extant) 
introdu<^ve of Tenures. 

Mr. 

(z) The 56th Law hath indeed Ae Words Commun9 
dncilium^ but in another Senfe, as appears by the Con* 
text, (viz.) Statuimus^-^ — Ut omna Chita tes-^ — -fingulis 
iioSfibus Figilentur ^ Cuftodiantur — -^-rprout Ficecomes £sf 
Aldermanni ^ Prapojhi li c^teri Ballivi & ACniJiri w- 
J^ri melius per Commune Cgncilium ad Ut Hi tat em Regnl 
providehunt, 

(a) Which foipe may think probsible on Account of tho 
relative Words ^^^«yy?^/ii/«f» ejh eis^ feT HHs a nobis datum 
^ concejfum Jure Hareditario in perpetuum per Com--' 
*»iune Concilium in the 55th Law ; and of like Words in 
the 58 th Law, viz. Sicut iUis Jlatuimus per Commune 

Concilium Et iRis dcdimus fif concejjinuis in Feodtf 

yure hareiitarioy which may feem to refer to fome 
Law exprcfty eftablifting hereditary Feuds, £s?f. confe-' 
<juently to fome other than the 5 id Law, which barely 
fftabliflies Feuds without declaring their Continuances 
But ftrll it feems to me much more likdy, that the re» 
lative Words in both thefe Laws/ refer to this 5 2d Law, 
as the Bafis and Foundation of them, and that the Word$ 
yure hereditario in both of them are merely declaratory 
of the Intent and Meaning of the 5 2d Law, which tho' 
it ^ad no. exprefs Words of Inheritance could not meaQ 
by a meer pblitic Subilfitution of Tenure^ in the Ro(»i| 
of the Sifxon Propriety^ to render all Pofleifio» Bfbitrarjp 
and precarious,, as original Finds % and yet our Anoe^ 
fiors might be too cautious to rely trpon the moft obviduii 
Confequences^ s(nd thcxei^rt think foch^JDecImtiofis pkh 

per; 
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, Mr. Selden^ notwithftanding the Evi-.' 
dence of thefe Laws which he himfelf 
hath given us at large in his Notes to 
EadfmruSy is yet of Opinion (b) that 
the Poflefliom of Bijhops and Abbots 
only were made fiibjed to Tenures in 
the fourth Year of JVilUam I. And 

por: And I muft confefs that I cannot help thinking 
that the Words jure hatreditarift in both Laws would 
be idle and impertinent io any other than fuch declara- 
tory Senfe, It muft however be owned that Sir H. SpeU 
man and the Lord HaU^ in their inquiries after the 
Original of Tenures, take no Notice of the 5 2d Law, 
but that both of them treat this 58th Law as a fub- 
.ftantive Inftitution: And Sir H. Spelman fuppofes that 
the Words Conaffmus in Fe9do Jure hareditario in that . 
Law imply, that Feuds were not hereditary before tha^ 
Grant. Vid. Spelm. Poft\ Treat, of Feuds 45. and Hale 
Hifi. of Com. Law 107, 224. In anfwer to this, I (hall 
take Leave t9 obferve, that the Purview and Occafion 
of both thefe L^ws were plainly confequential to fome 
former Law; for the King in the 55th Law barely de* 
clares that Omnes Liberi Homines totius Monarchies regni 
no/tri (hould hold their Lands bene llS in Pace^ free 
from all unjuft Exa£tions ■ And that nothing 

fliould be required of them, but the Services due dt 
Jure^ i. e. by the Feudal Law prmi fiaiutunx eft eis^ 
which they had confcnted to, and eftabliflied-"-^— ^— Af-. 
teijr this Declaration, the King in the 58th Law very 
properly requires, that Univerji Liberi homines totius Regni 
{hould on all Occaflons be ready to do the Services they ' 
ought de Jure facere^ ftcut illis Jiatuimus^ per Comnmrne 
Concilium^ i. e, that they ought to do by the Feudal Law> 
V^bich was as above efta^li(bed per Commune Concilium. 

(b) Tit. of Hon. 578,-^580. And of this Opinion 
wi|re the Judges of hilfind.^ in the Cafe of Tenures upon 
^he Commii&o;! of de^e^iv^ Titjlj^Sj^ j^, I99« 

that 
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that Tiain-Jands were even in thq 
§axon Timesjj fuhjedl to Knight-rSer-^ 
%>ke (c), as being included in th? 
Saxon Expedition a Branch of the Tri- 
noda Neceffitasy or Landire&um (d), 
to which inch I^ands were liable in. 
thofe Times ; ^4 as it qould not be 
denied, but that the Lands of Bijhops 
and Abbots were in thofe Times fub- 
je<St to the Trinoda Neceftta$ as well 
as Thain-Lands ; he labours to prove 
that the Obligations of the T*rinoda 
Necejfttas were different, in refpedl: of 
the one and of the other ^e) ; But as 

(c) Vid. Scld. Tit. <A Hon. 507, 508, 510, 511, 518, 
520. 

(d) Thani lex tfi r^jt trifi faciat pro ttrra fua^ Expt- 

d'ttioneitti Burgbb^tam ii Brughbotam^ ilf dt mtdtis Terris 
majus LandireHw n Thus in Engltjhy the Law 

pouching a 'jThant iS • That in tffp^ of his Land, 
he {hall do three' Things, (viz.) Military Exfedition, 
Repairing of Cajiltt^ and mending of Bri^£Sy and for 
more Lands to do more Land Dutiest He. Spelm, Treat, tf 
Feuds 17. Mr. Selden citing this Law, fays that the 
two laft of thefe Duties, (viz. Burghbeta H Brughieta) 
are the lame that commonly occur in the Saxm Rer 
lervations, by the Name of Jreis Pontifqut Cmftrucr 
thy or ExtruOu (and which, with the other, (vht.} Ext 
feditio) are together' called, in fome Charters to tha 
piurch of Canterburjy Trimeb Necejjjitiu. Seld, ^tt. tf 
Jim. 516. 

' (e) Ibid. 577, 578. 

, Sir 
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Sir Hen\ S^elman tath confuted this 
Opinion, hj proving that xhjt Expe-- 
ditto to which the Lands of Bijhopsi , 
and AbbotSy, as well as Thain-Landsy^ 
were fubjecl, was one and the fame (f ), 
and that the Expeditioy to which both 
were liable, was the military Policy of 
the Saxon Times (g), and very unlike 
the later Feudal Policy : I need only 
add, that fince it is highly probable, 
as well from what I have already 

(f j Spelm. Treat, of Feuds, 22, 23, 43. 

(g) Sir H. Spilman conceives it to have been a Fun- 
damental Law or Cuftom of the Kingdom, (as ancient 
as the Kingdom itfelf j whereby all the 'Land of tho 
whole Kingdom was obliged Trihoda NeceJJitaU of mi- 
litary Expedition^ and Building and Repairing of Cables 
anid Bridges ; and that all the Land of the Kingdorh W2$ 
wholly tied to thefe three Services^ appeareth^ as he fays, 
in the Cmncil of Eanhanij where they are commanded 
to bo yearly done. And by the Laws of Canutus^ where 
thfey are appointed to be done as Neceffity requireth. 
And alfo by the Law of King J^tlfelrad^ who about the 
thirtieth Year of his K^ign, ordained that every eight 
Hides or Piough-Landsy through the whole Kindom, 
(hould find a Man with a Crejtet and Helmet to the Na- 
val ExpiditioHy and every Three handrcd and ten Plough- 
LandSy an ordinary Ship-. For thefe Parpofts ffays he 
farther) was the whole Land formerly divided cither by . 
Alfred the Great, or fomc other precedent King into 
243600 Hides or Plough-Lands, and^ according to this 
Pfvifion^ were the Military, and other Charges of the 
Kingdom imperedand propoJttoncd, Vid. Spelm. Treat of 
Feuds 17, 18, iic, 

offered 
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offered concerning the Introdudtlon 
of Tenures, as from the diredb Au- 
thority of Sir H. Spe'lman (h), that 
the. Saxon Expeditio was ^rft abblifh- 
cd in the Time of William I. and 
diat -rfie feudal military Policy was 
upon the Foot of Tenure fiibftituted 
in the Place of it, and did then bri*- 
ginally and totally fucceed to it, we 
have little Reafon to fuppofe with 
'Mr. Seldefiy thatt Tenures were then 
ancient in re^ed:.of atker than the 
Lands of Bipops and Ahbot'sy and 
that the Lands of Bijhops and Abbots 
only "WttQ then made fubjeO: to" Te- 
:nures ; and we have, 1 tiunk, the 
•lefe Reafon to incline to this Opini- 
on ; becaufe there is no particular 
Law to be found, by which fuch 
.Lands were fingly fubjeded ; and 
"becaufe the 5 2d L^w of William L 
iby which other Lands are fiippoifed 

' (h) The oM "^axov Manner of dividing the ICing^ 
Bom by tUdes, and levying Soldiers, according to the 
"HMet grew now (in the Time of If^tBiam I.) out of Ufe* 
and inftead thereof, the King's f^ars were t(> be -iiip- 
plicd by Knigbts Fees. S^elm.- Tlreii.'of -Feuds 45. ' 

• • to 
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to have been fiibje£led to Tenure^ 
may very well be underftood to ex- 
taid to them. 

Suppc^g this a probable Account 
(for as (uch only I offer it) of the 
Introdudion and Eftablifhment of 
Tenures 'y it may feem Strange that 
the mod ancient Hiftorians fhould 
reprefent them as flavifh and tyran- 
nical (i), and that our Anceilors 
fhould fo fbon grow weary df them^ 
as even in the Beginning of Henry I.'s 
Reign, to defire an entire Refiitution 
of King Edward's Lmvs (k), and iii 
them the total Deftrudion of le- 

(i) Mat. Paris (ad An. io68, 1070. yW. 6, .7 J repre^ 
lents Tttmtrtt ut firviius Aiilitaris f$ Jugum perpttuH 
StrvHutitt and calls the La«ir, by which ue Ecclefiafticks 
were fubjeAed to Tenurty Canftim'u ftfftma.—Mat. Weft*: 
mnfltr (Lih. a, fit. i.) fays, that the few Eftatet in tb(» 
Hands of the £iiglijb, fFiUitlmut fa&ut jam at Regt 
'Tyrannta fuh jugt detrujit perpetua fervituth. And 
the Saxtn Chronicler (ad An. 1085.^ fiippbfes that all 
the Landhdders throughout England became;, in Confer 
quence of their Htmage or Ttnurty btgut viri (fcilicit 

mUitbm) ftrvi & VaJfalH from thefe and likte 

^eprefentations probably the Words Fajal and Vaffatagt 
(which really imported nothing more odious than Hma 
Itfid Htttniniumy or than Tauns and Ttnura) became odi^ 
ous, and are ufed by u( as Terms of Slavery and Re[8oacb« 
even to this Day. 

(k; Vld. inf. p. «a, 

fiure^ 
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fiure ,• But thefe Reprelentations, and 
thefe Defires will not appear fo 
Strange, if we confider that, though, 
it may be true, that our Anceftors 
did confent to the 5 2d Law of Wil- 
liam I. which was (as i& fuppofed) 
conceived in Terms apt and proper 
to introduce an abfolute feudal De- 
pendence, and was probably penned 
by fome Norman Feudiji to anfwer 
that End 5 yet it is not likely that 
they, who were totally Strangers to 
the Feudal Law, and were ignorant 
of the Extent and Confequences of 
it, fhould underftand this Law in that 
Latitude, it foon borrowed from fub- 
fequent Interpretations and Glofles; 
or that they {hould mean moi-e, than; 
to oblige themfelves, in refpe£t o£ 
their Lands to fubmit to William I, 
as their Lord or King, to maintain his 
Title, and defend his Territories, as 
vigoroufly and faithfully as if they 
had adually received their Lands 
from him upon exprefs Terms of 
Fealty: But whatfoever their Meaning 

Was,* 
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was, it is not to be wondered at, that 
y Norman Interpreters (1), wJio not 
tcmly knew the Extent and Import of 
the Terms of this Law, taken in a 
feudal Senfe^ but the Policy and. ul- 
timate Defign of penning it in a 
Manner lb general and cdmprehen- 
five, fhould lexpound it conformably 
to the NffTfnan Reception, and No- 
tion of Feuds (m), fo as to introduce 

and 

* (1) For fuch they probably were, if "(h^ believe InguU 

ChuSy who fays, that Comitatus CfT Baronias^ Eptfcopaiui 
iT Pratatias totius terra Juts Normannh Rex (Jctlicet 
If^llielmus) di/lribuit^ Uf vix oUquem AngUcum ad Hmo- 
rh ftatum vel altcujus Dominii PrineipMtiim afcendere 
fermijit. flnguljyhus ad -An. 1066. Int. Sfcript. poft Be- 
dam 901 J The Reafon whereof is given by Eadmeru$^ 
who fays, that Rex JVdUelmus^ V fiis atque Leges 

fuat fatres fui fsf Ipji in Normannia habere folebanty in 
jtngUa fervare volensj de bujufmodi Perfinis Epifcopos^ 
MbateSy If alios Principes per totam terrain in/iituitj de 
fiiibus . Jndiptum juiicaretur^ fi per wmia fuis Legibus 
p^ppjita omni 4ilia confid/ratione non ebedirentj Et fi 
Ulius eorum pro guavis terreni Honoris potentia^ caput 
contra iwn levetn audenti fcientibus cunffis trnde^ qui^ 
ad quid affum^i fuerint. Eadm, fbl. 6. 
' (m^ Feuds -hring ihfthuted by the Con^ue^or, the 
Norman Manner, feys Sir H. Spelnmny (Treat, of Peudt 
45J was prefently purfued here in England^ as appear- 
tth in Domefday^ where it is feid, Hahe t * - ^ in eodetn 
fiudo de W. cmite Radulpho de Limes 50 carUcat* terra 
ficutfit in Normannia^ ]o\u\a^ Normannia with Feu^ 
dam^ to. ihcw us whence it. came, md where wo 

Should fee the Pattern of it.- ^Thus far then it 

may 
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and eftablifh not only the Norman 
tVardJhip^ but all the Feudal and NoT" 
man Fruits, and Dependencies oiFee or 
Tenure^ confidered as a pure original 
Feud, that is to fay, as an Eflate or In- 
tereft in the Lord's Lands derived from 
the meer Bounty of the Lord; in refpedfc 
whereof the Tenant was obliged to 
make as large Returns of Service and 
Gratitude, as if fubiifted by fuch 
Bounty for the fole Ufe and Service 
of the Lord. Our Ancefiors again, 
who were not dired: Beneficiaries ^ but 
had barely confented to a FiSiion of 
Tenure as the meer Subfiratum of a 
new miUtary Policy, muft needs look 
upon fuch Fruits or Confequences of 
Tenure^ as arbitrary Conclufions from 
Principles that had not, as to them, 
any Foundation in Reafon or Fad, 
and as in Truth they were moft grie- 
vous Tmpolitions ; and yet grievous 
as they were, they fell ihort of the 

may be true, as Qrotms fays, that Anglia Normannnmm 
Legibus etiam nunc regitur. Grot. Prolegom. Hift. . 
Goih. 64. 

G ExadionSx 
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Exadions advanced upon 'Tenures ia 
the Time of William II. our Ance- 
ftors therefore harafled and wearied 
with the Extravagancies of this Reign,, 
earneftly defire to get rid of them,^ 
and having upon the Death of this 
King a favourable Opportunity, as 
they thought, from the Pretenfions 
of Henry I. to obtain the utmoft of 
their Hopes; they demand, and are 
promifed the Reftitution of King Ed~ 
warcT^ Laws, and upon this Conditi- 
on crown him (n) : The King, when 
crowned, inftantly by his Charter (o) 
abolifhed all the evil Cuftoms with 
which the Kingdom was oppreflcd 
(p), defeated the great Grievances, 
of Tenure relating to Relief {xi^y Ward- 

jhip 

(n) Vid, Mat. Paris ad An. iioo. fol. 55. & Wilk. Kitst 
LL. Anglo-Sax. 299. 

* (o) Which w to be found in Mat. Paris, foL 55. aiid in. 
LamhardaLn6Pf7lkinsInt.LL.Iien. I. Cap. i.Sindin Hearne*i 
Text us Roffenfts 51. 

Cp) Omnes malas Confuetudines quihus Regnum Anglia in^ 
jujit Opprimebatur inde Aufero. Vid. Chart. Hen. i. ibid. 

("q) Siquis Baronutn mforufn,- comitum vel aliorum' 
qui de me tenent, mortuus fuerit: Hares funs mn redi^ 
met terram fuam, ficut faciehat tempore fratris met, (or as 
according to Ji^t. Paris, ficut facere confueverat tempore 
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jhip (r) and Marriage (f), and then 
teftored the Laws of King Edwar4 
in all Relpeds, faving Tenures^ which 
he retained as Amendments made by 
his Father, with the Aflent of his Ba^ 
rons (t). Our Anceftors, notwithftand- 
ing the Lansos of Tenure were retain- 
ed, . and King Edward\ Laws Were 
not, as to them^ refiored, were yet 
fatislied and eafy under this Charter ; 
and fo continued until the Reign of 
KingJ^c^/^, (u)when the old Grievan- 

G 2 ces 

^tris met) fed legitimald^ jufla relevatione rele*Vahit eam% 
Jimiliter i^ Homines Saronum meorum Ugttima W jujia 
' ireUvatione rekvabunt terras fuas de Dominis fuss. Ibid, 
(r) Ei Terra &? Liberorum cujios erity Jive uxor Jive alius 
propinquorwn qui jujius ejfe debety feff. Ibid. 

({) Sifuis Barorium vel atiorum Hominum meorum 
fHiam fuam ntiptum tradere voluerity Jive fororeniy Jive 
Nepfim Jive c^natanty mecutn inde hquatur, Sed neque 
Ego aliquid de fuo pro bac liceniia accipiarriy neque ei de» 
fendaniy quin earn defy excepto Ji earn jungere velit inimi" 
CO meo, Et Ji mortuo Bar one vel alio Homine meOy filia 
tiares remanferity tllam dabo conjUio Baronum meorum 
cum terra fuay fifr. Ibid. 

(t) Lagam Regis Edwardi vobis reddo eum Hits £- 
menddtibnibus quibus earn pater meus Emendavit, Ibid, 

•— ^ -Thefe Amendments could be no other than the 

tranfmarina tfei^riay (i, e, Normannia) Leges qua ad 
Regni Pacem tuendam ej^caciffima videbantWy that is to 
fay, no other than the Laws relating; to military Te- 
nures. Vid, Spelm. Treat, of Eeuds 44 y LL. W. I. Cap. 
63. 
l^u} For- the Charter of Henry I. wa» confirmed by 
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ces were revived and aggravated tof 
that Degree, that the Barons^ or liberi 
homines regni, confederate and refblve 
to get rid of them (w), an4 to that 
End deittand a Confirmation of the 
i^harter of Henry I. but the King 
denying it, they, by Menaces and 
Force at Hand, urge their Demands, 
but the King ftill refufing to comply 
with them, the Barons^ we may fup- 
pofe, lowered their Demands, and 
propounded certain Capitula, or Claims 
of Right, (x) which the King with 
Difficulty came into, but at length 
allowed under Seal, and the Charter 
called Charta yohannis was in Con- 
fequence thereof fealed 15 yune in 
the 17th Year of his Reign, which 
not only fell fhort of the Charter 

of 

King Stephen^ and by Henry II. vid. TFtlkins LL. Angh- 
Sax. 310, 318. And no doubt by Richard I. likewife. 

(w) Although the Grievances relating to Tenure were 
not the only Grievances of thefe Times, yet as they 
were firft redrefled, and are the fubjedl Matter of near 
one third of King Jobn^s Charter, they were no doubt 
the moft confiderable. 

(x) The Original Capitula are ftill cxtanf> and ap- 
|>car fr^m the Title, (viz, Ifta funt Capitula qu<c Baranes 

petunt 
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oi Henry I. (y) but materially varied 
from the Capitula agreed to, and wa5 
yet fuller than that, we now have, of 
Henry III. (z) 

fetunt et Domint/s Rex comcdlt) as well as from the Nature 
of them to have been Claims of Right. 

The Publick is obliged to William Blackflone^ Efq; 
Barrifter at Law, &c. for a very accurate Edition of 
thefe Capitula^ and of the feveral Charters of K. John 
and of Henry III, &c, printed at Oxford 17S9, to which 
J beg leave to reftr the reader, when he fees occafioii 
to confult them. 

(y) That King John did not abfolutely comply with 
the Barons firft Demand of Henry I. his Charter, ap-i- 
pears from the mighty Difference between th^t and 
this King's Charter, as to the Articles relating to 
Wardfliipj Marriage, fsTc. which, upon cotnparmg thp 
two Charters, will be. too obvious to efcape the Reader's 
'Obfervation: Befides it is probable, from Mat> Paris his 
Account of the Manner of obtaining King John^s Charter, 
that when an abfolute Confirmation of Henry I. his 
Charter Was not to be had, the Barons waved it, and 
drew up a Schedule of Laws and Liberties they agreed 
by all Means to infift upon, the Particulars wliereof were 
read to the K«ng, and ^warmly denied : And yet after- 
wards upon a Treaty between hipi and the Barons, the 
King (fays Paris) tandem cum in varia forte traSfaJfent 
fi ne Difficultate granted the Laws and Libertiq^ 
contained in his Charter: So that thefe Laws and Liber- 
ties thus granted, after a long and doubtful Treaty, fine 
Aifficultate or farthe^r Scruple, cannot be fuppofed to 
have come up to thofe IJemands which were before 
thought fo unreafonable, that the King, fays the fame 
Author, affirmavit cum Sacramento furibundus^ quod 
jiunquam tales illis concederet Libertatesj unde ipfe efficereiur 
fervus, Vid. Mat. Paris 25 2 — 255. 

fz) For feveral inyortant Claufes of King jfohn^s Chac- 
$fii are omitted in that of Henry IIL 

G 3 Having 
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Having thus far purfued the Ipqui* 
ry propofcd, and having I hope in 
ibme Meafure fhewed, th^t Tcnvires, 
Jiowfoever grievous or odious thejr 
became in their Confeqvience&, were 
not impofed, but nationally and free- 
ly Gonfented to : I fliall now proceed 
to fliew, that Ward/hip and Marriage^ 
Jfleliefy Aid and Ejcheat, the Conco^ 
jnitants (a) or Confequences of Te-r- 
nure^ were not mere Norman Inventir- 
pns coined for us, but that they were 
cither properly Feudal^ or were for 
the moil Part entertained as fuchr in 
Norptandy^ before they were knowri 
pr heard of in England* 

I. As for Wardfhip and Marriag?^ 
though fome Authofs have thought 
that they were known in England be- 
fore the Coming of the Normans (b) \ 

others^ 

(a) BraSm ipiproperly calb tbe{n Cmcimt^mtia Serr 

^tia. BratS. Lib. 2. Cap. i6. Se^. 8.t neque enim 

ff^ardd fcf refevium funt fenntuts fid tantummodo firvi- 
pirn MHitare eeneomitanturf kaque melius kquirtmur fi 
4itertmus Unendriam tff* per firwtium Wardeip ff Rete^ 
piurtty aut firvitium cum Wariifi ^ Rtltvi«, Crag, de jur. 
Feud. 59. * , 

(b) Taylor infiprs from a Briiijh Law by him cited 
. ffo][ii a M^ufq:i|(ttln his p^n Cu(t(%, De Ltg, Hvweli 
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others, that they were introduced long 
after, and not till the Reign of Hen-- 
ry III. (c) ; yet it is. plain from the 
Charter of King John (d), from feve- 
ral Records in the Time of Henry 
11. and Richard I. (e), and from 
Glanvil (f }, who wrote in the Tim'e 
of Henry 11. that they were before 
the Reign of Henry IIL and it feems 
as clear from the Cuftwnier of Nor-- 

Bonij th^t Tyard/hips were ufed among the Britons be* 
fore the Norman Conque/i, TayL Hlft^ of Gav. 103, 105. 
Vtd. Mir: de Juft.^ 18. and the abovementloned Cafe 
of Tenures 203. 

(c) Sir Henry Spelman conceives the Reafoti tAat many 
Authors did fuppofe this Part of the Feudal Law to have 
])een introduced by Henry III. was, becaufe the various 
Ufages, touching Wardfiiip and Marriage, were not 
compofed into an utviform Law, until the Afag, Charta sf 
Henry III. did determine them. Vid. Speim. Treat, cf 
Feuds 30. Seld. Notes on fort. 46. Sir Tho. Smith Mt 
Rip, Ang. 265. Crag, ie Jur. Feud. 284, 301. 

(d) The Captttda of the Barons and Charter of -King 
*y$hn^ permitting the Lord to take the iflties and profits • 
dS the Land of hrs Ward without deftrudion and Waft, 
and alfo direding when, and in what condition, he 
jbotxld reftorc the Land, fffr. unto him, plainly fuppofe 
(contrary to the Charter of Henry I. j the Lord*s Title to 
Warijhip. 

(ej Vid. Mad, Hift. of the Excheq. 221, 222. 

(i) Si conftet ("fays Glanvil) tos (fciPt Haredes) ejfe 
MinoreSy tune ipfi Haredes tenentur effe fuh Cuftodia 
Doininorum fuorum^ donee plenam hahuerint atatem^ fi 
frtrint Haredes de Feodo Milt tar i. Glanr. Lib. 7. Cap. 9. 

G 4. mandy 
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tnandy (g), and the Opinions of 
Mr. Camden (h), and Sir Henry SpeU 
man (i), that they were of Nor-- 
man Original, and came from Nor-- 
m^ndy as a Branch of the Law of 
Feuds or "Tenures ; Though they were 
in Truth at that Time a new Servi- 
tude peculiar to Normandy (k), and 
altogether unknown (lays Sir Henry 
Speiman) (1) to other Countries that 
were governed by the Feudal Law. 

i%) Cap. 33, De G^rd D'orphelins, fol. 53. 

(h) By an old Cuftom, fays Mr. Camdeny derlvctf 
from Normandy^ and not (as fome write) inftitutcd by 
Henry the Third, when any one dies holding Lands of 
the King in Capite by Kntght-Servicfy both the Hejr, 
^r.d the whole Eftate with the Revenues of it are in 
ff^ard to the King;, till he has compleated the Age of 
one and twenty, ^nd (hen he may fue out his Livery. 
Camd, Introd, to his Brit, 187. , 

(ij Spcl. Treat, of Feuds 29. & Gloff. ad Verbum 
V/afda. 

(k) Appert que cefte Couftume par la quelle le Roy a 
la garde des Orphelins tenans Fiefs nobles de luy eft fp^" 
' dale en Normandie^ £5f e^ vray femblable avoir ejie /«- 
troduite ^ receue en Angleterre^ depuis que les Dues de 
^ormgn^ie en ont efie Roys, Vray eft qiCen plujteurs au- 
ires lieux de France ^ entre les Gens nobles le bail {qui 
vaut autant^ a dire come garde) des mineurs vient a 
fere isf mere 5sf autres afcendans^ 6fr. Vid. Terrien. Com- 
ment, du Droit, Civil De Duche de Normaqdi^, fol. 187. 

(1) Tieat. of Feuds 46. Vid. Stry. Exam. jur. feud. 
Cap. 7. Q. 1 5, 21, 22, Schilt. Cod. jur. aleman, Cap'^j, 
?p6. C^om. 273, 2g6, 

Hotoinm ' 
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Hotoman therefore {peaking of the 
Scotch WardjhipSy calls them acerbiora 
Relevia (m), not knowing any other 
Title in the Feudal Law, that could 
comprehend or countenance them 5 
and yet they do not feem to have 
obtained either here, or in Norman- 
dy without fome Reafbn; for altho' 
it is certain that Wardjhip couM be 
no Part of the Law of Feuds, while 
they were Arbitrary, Temporary, or 
for Life only \ yet when they became 
Hereditary, and did confequently of- 
ten defcend upon Infants, who by 
realbn of their Age, could neither 
perform nor engage for (n) the Ser- 
vices of the Feud; and yet on Ac- 
count of their Impotence flood clear 
of the Feudal Forfeiture for Defed of 

(m) Jcerbiara Relevia ilia fmt (fkys Hiteman) ^htr^ 
Sceti veterum Regum infiiiutis eJim utebantury nam 
eum ab urn Sege feuda omnia Rttegntfcerent, FafaJb 
JUartuo, pradiorum fruStus emnes ujque dum Filiui 
itnum ti vicefimum impUffet Ammm, Regihfs RelevU 
caufa tribuebanty Werdas autem vacant. Hot. <le vtx\). 
Feud, ad verb. Relevium. 

(n) Siquis dtcefferit fiUa impubere reliite^ FideBtatem 
nee ipje, nee alius pro to factre agitur. Feud. I^ibu 3. . 

Service 
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Service (o), Wardfhip of the tjdnd^ 
that is to %, the Cujlody of the 
Feud itfelf was committed to^ or ra- 
ther retained by the Lord, that he 
might out of the Ifliies and Profits 
thereof, provide a fit Perfon (p) to 

fupply 

(o) Km ijl dim jvftithr eaufa Bnvficu arferefi^ q^m 
Ji id^ propter quod Beneficium datum fuerity hoc ffrviti^ 
um facere recufavirit — Jfliud tft fi forte idea nm fervierit 
qutM nnif^ttterit^ tunc tntm Feudum won amittet. . Feud. 
Lib. 2. Tit. 24. ScS. 2. Vid. Hanneton. de Jur. Feud. 
Lib. 3. Cap. II. p. 337, 33«. 

An Infant's Servke however was according to Ae 
Book of Feuds to be done by fome Body, though the 
TiMt doth not (ay who fhall appoint the Perfon, but oidy 
fays, that Alius pro eo fociens fervitium admittitur. Feiid« 

Lib. 2. Tit. 26. Sea. 5. This Omiffion in the 

feudal Textj kaTi^g Room for Difpute between the $»-« 
pr^me, and other Lords about the Nomination of the 
Perfon V9ho (hould do the Inf&nt's Service, might poAibhr 
give Occafion for the Declaration tut, Ajftf Henry II. 
vi%» Si Uteres de tali atate nm fit quod armis uti pojjit 
!■ ■ lUi own qui babetit in Cuftodia ■ 'Inveniet 

Homimm qui Armis uti pojfit in forvitia Domini Regisy 
fcff . Wilkins Leg. Anglo-fax. 333. 

(p) Cum ad Infantem Feudum devoheretur qui ex Im^ 
'fot^ia doUium Dondno firtfitiem fra^are non wduit^ 
injujium vifitm eft ut is reoium maineret; fed nee iOkd 
jujtum $ii quod fa^um orat firvittum^ Dominus nm 
gauderet, ^uamibrem * Melons nofiri ^mfmm duxgrty 
Feodum interim Doemoso ^ reddL, ta doffoc Fa^lha ad 
Arma Viri&a paUns effot^ ipfe fuum fervittum eura^ 
ret prajiari. Spelm. GlofT. ad Verbum Werda. Ctug. de 
' jnr. feud. 284. — «* And the Book of old tenures gives 
i double fjoSon for fVardfbif^ {viz) fto I4 Jfi^piour no 
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fupply the Into-Hcir's Defcd of 
Service, until he ihould be of Age 
to do it himfelf (q)^ And howfoever 
vnreafpnable Wardfliips may have ap*- 
peared to us of late Years; yet if we 
confider a Feijd, whether pofitive or 
fiadtious, according to the Import 
and Dcfign of the Term, and Pdiicy 
itfelf, as a Kind of Stipemi or Reward 
for a&i;al Service, it cannot feem 
ilrange that the Lord ihould with- 
hold the Feud, or Stipend until his 

purdra no fUi de droit U doit aver^ fS fm It poiar do h 
Rotabne do run no foit tnfehU. Vid* old Tenhires Tit, 
Yenir per fervice de Cihaler. And the Prerogative by 
Wbicfa the King hati at Qxnmon Law the lanfi& of Ideols 
held of himfelf only, may tery reafonably be accounted 
for in the fame Manner as Uirdfinp: But it does not 
appear upon wkat Ground this prerogative was extend- 
ed by the Stat, de frforog. Regis Cap. 9. (beyond the 
Notion of Winrdjbip) to Ueots in general, wtiether faold^ 
iilig of the King, or not, and to all their Lands of whofe 
Fee foever they were holden. Vid. 2. A/1 14, BacmHiJi. 
efEng,Gov.%Zu 

(q) l^Hnupte at age 4f^l Heire dt 7.1 ans h fuel efl appef 
pleine age pur ceo que tiel Home per Mntendement del ley 
neft pas aUe de fairo tiel fervice de Chivaler devant Page 
de 21 ans. Lit Sied. 103. I Inf. 75. b. Vide Cuftum. de 
Norm. Osip. jj. de Garde D'orphelins: But an Heir i5f- 
nuile Ihould not be in fFard after fourteen Years of Age^ 
becaufe 0ie might at that Age marry a Man able (fays 
Littleton) de faire Service de Chivaler. Lit. Sect. 103^ 
Braa. Lib. %. Cap* 37. Seft* 3. fol. 8^. ^ Crag, de Jur. 

'^ttpen- 


92 An IntroduBion to the 

Stipendiary ovFeudatary (hox\A be a- 
ble to anfwer the Services, in View, 
or in Confideration whereof it was 
Originally conferred. 

As for the Cuflody or Wardjhip of 
the Body, there is no clear feudal 
Reafon to be given for it, and there- 
fore we may fuppofe that our Nor- 
man Anceftors might think it reafon- 
able, rather in regard to the Infant- 
Heir, than with refpedl to the Lord 
himfelf, that the Lord, who had the 
Cuftody of the Feud, the Eftate and 
Livelihood of the Heir, fhould like- 
wife have the Care of his Body, and 
the Charge of his Maintenance: Be^ 
fides, the Lord w^s, no doubt, the 
propereft Perfon to have the Care of 
his Education ; becaufe he was moft 
likely to qualify him for the Services 
of the Feud, in which (though they 
were of publick Concern) he ^yas 
fuppofed to be moft immediately 
interefted (r). 

"As 

(r) Vid. Fortefe. dc Liud. LL* Ang. Cap. 44. Scld. 
Notes on Fort. 46, Smith de Rep. Aug. 264, 265. Cowol 

Inf. 
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As for Marriage^ the Lords of our 
Englijh Fees might poffibly take the 
Hint from Normandy (Q : Tho' I muft 
confefs, that in the Senfe of our 
Law, in which it betokeneth the In- 
tereft of the Guardian in bcftowing a 
Ward in Marriage (t), and was un- 
derftood to be a Beneficial Perquifite 
of Tenure^ I can find no exprefs No- 
tices of it earlier than the Stat, of 
Merton fu) : By the Cuftom of Nor- 
mandy indeed a Female Ward was 
to be married with the Licence of the 
Lord, and the Joint Confent of him, 
her Parents and Friends (w) : But the 
Lord had not the abfblute Difpoial 
of her, nor had he any Thing to do 

Inf. Lib. I. Tit. 17. Se<a. 2. t Inf. 75. b. Bacon Hift. of 
theEng. Gov. 148, 149. 

(i) Vid, Spelm. Treat of Feuds 29, 30. 

(t) I Inf. 76. a. 

(u) Cap. 6, 7. 

(wj Si feme eji Ih garde quaai eUefera en aage it mar- 
rier^ EUe doibt ejire marie far U Confiil isf' Licence de 
Jon Seigneur (sf par le Confeil ,^ Pajfentment de fes Pa- 
rents & Amis, felon ce que la Noble ffe de fan Lignage ^ 
la valeur de fan fief le requerra. Cuft. de Norm. Cap. 

33- fol. 55- 

Note that Parens (according to the Lord Caike i Inf. 
80. b.^ {/? romen generale ad omne genus Ct^2tiomi, 
Vid. Spelm. GJolT. ad Verb. Parens. 

with 
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with the Marriage of Male JVards^ 
or any Intereft in the Marriage c£ 
Females, but a bare Approbation c^ 
the PerfcMi who in Virtue of the 
Marriage was to become his Feudata-^ 
ry (x) : By the Charter of Henry I. a 
Daughter of any of the King's Te* 
nants was not even in the Life-Time 
of her Father to be married without 
the King's Privity; but then the 
King was to take nothing for his 
Confent, nor could he reftrain the 
Father from marrying her to any one 
that was not his Enemy (y) ; but this 
Charter fays nothing of the Marriage 
of MaleS) nor does it give the lesdd 
Colour or Countenance to any pri^ 

(x) Au Mariagt hjy {vh. dt feme en garde) Mk 
efre rendu U Ftef fui a ejie en garde - ' ■' k temps di 
Mantle b^ dome aage it delhre fin J^ef de gtrde 
■ if her hutband be of Age. Vtd. Cuftum. de Nertn. 

fol SS' , , 

(y) Si^is Bareniim Vtt HtminttiM meirttm fiUam fitam 
nuptum trader e vduerh. Jive Sertrem^ pve Neptim Jhe 
Cegnatam mtcUm inde lopiatur; fed neque ego alifuid de 
fm- prt hac Licentia accipiam, nepie ei defendam ^n 
earn detf txeepto ft earn jurigere velit irnmice mee. LI/. H. 

I, Cap. t. ;— Vid. Spcltn. Treat, of Feuds 29. 

Glanv. Lib. 7. Cap. 12. p. 55. ft. Bnaft. Lib. 2. Cap. 
37. SeSi. 6, p. iSS. ». 

Vate 
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vate Profit or Advantage from the 
Marriage of Females; nay, fb far 
^rom it, that the King exprefly de- 
clares, that he would not accept any 
Thing for his Conlent (z), to the 
Marriage of a Female during the Life 
of her Father: And that after the 
Death of the Father, he would marry 
Ker with the Advice of his Barons 
(a), which plainly fhews that Regard 
was then had to the Marriage of 
Females only, as to a Matter of pub- 
lick Concern, and not of private Ad- 
vantage. Our Englip Lords how- 
ever by an extraordinary Conftrudion 
of Magna Charia^ took upon diemi 
not only the absolute Marris^e oi 
Female Wards, but of M^es too- 
fb); there was indeed fome Reafott 

(a$> 

(«) The Words nt^i aBpdJ tb fta^——auifmm may be 
tttulerftood, not only to amount to a Dedaratton that 
aothing was dde, bat to a Declantion, that nothing ougbt 
to be taken, tho^ voluntarily offered. 

(a) Si martuo Barene vel oBa Htmne met flHa h^ref 
vemanferit, iUaot daio Cojfilie Bar mum vuonm. LL.. 
Hen. I. Cap. i. 

(b) Extending the Words Haredes in Magna ChartOy 
■Caf. 6. (T without Regard to- the Cuftom of Normandy^ 

to 
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(as is fuggefted in the Charter of 
Henry I.) for their Confent to the 
Marriage of Females, becaufe they 
might otherwife marry Enemies to 
the Publick (c), and " fo the Feuds 
*' or Fiefs (fays Sir Henry Spelman) 
** which were given for Service a- 
'' gainft them, fhould be transferred 
'' to them" (d). But as to Males, 
there is no feudal Reafon for the 
Lord's Confent to the Marriage of 
them (e), nor is there indeed any 
Reafon, unlefs, that as it was a Part 
of the paternal Care (f), our Englijh 
Lords, who had the Care of their 

to the Charter of Henry I. or to the Ufage of former 
Times. Vid. Glanv. Lib. 7. Cap. 12.) as well to Male, 
as to Female Heirs. 

(c)' ' fiiit primes defendu pur cea que let beires 

fenuUs de nojtre terre ne ft tnariajjent a ties enemyiy tS 
dome il nous cavieadroit lour Homage prendre^ fi eux ft 
pujfent mdrier a Imr volunte. Britton, Cap. 67, p. 1 68. 
h. . Sine ipforum Domnorum difpofitione i^ ajfen- 

fu MuUer heere£tatem habens maritari non poteJI—Et 
hoc idea ne cogatur Dominus Homagium capere de capita^ 
U Imma. Brad. Lib. 2. Cap. 37. Se£l. 6. Vid. Glanv. 
Lib. 7. Cap. 12. Mirror 16, 17. i Inf. 78. b. 

(d) Spelm. Treat, of Feuds 29. 

(e) Nulla paterit ejfe caufa in mafculo baredtf quare 
uxor em non ducat^ qua effi pojjit in Fcemina cum viro ntibaU 
Brad. Lib. 2. Cap. 38. Sed. i. 

(QVid. Lit.Se<a. 114. 

Per- 
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Perfons, might think themfelves un- 
der an Obligation to take Care of 
their Marriage: But how it fliould 
tome to pafsi that they fhould not 
only claim the Dilpbfal of their 
Wards in Marriage, but the Profit erf* 
their Marriage, I cannot lay; unlefs 
thatj as Diliyaragement was the only 
Reftraint in Magna Ghana (g), they 
thought themfelves at Liberty to 
make all Advantages they otherwife 
could of it: A Conftru<9:ion fo agree- 
able to the Times, that it was imme- 
diately countenanced, and in EfFed: 
eftabliflied by the Staitute of Mer^ 
■ton (h). 

II. RELIEFS (i) were not Services, 

, (g") For Magna Charta (Cap, 6.) requiits only, that 
Haredes maritentur abfqui Dijparagdtione^ omitting the 
additional Claufc in Charta Johannis^ viz. tta tanien 
quod ahtequam contrabatur matrimonium ojiendatur pro* 
pinquis de Confanguinitate ipfius httredis: Which gave the 
next of Kin an Opportunity to prevent Difparagement ; 
which they loft by this OmiiEon, and were, for ought I 
can fee, left to lament it without any Redrefs, until the 
Stat, of Merlon^ Cap. 6. Vid. Lit. Seft. i07,'io8. 

(h) Cap. 6, 7. 

(i) What they arc, and why fo called. Vid. Sup. p. l^* 
iii Marg: Bra£f. Lib. 2. Cap. 36. Se£f. I. Fleta Lib. 3. 
Cap. 77. St£t. \. I hf. 76. a. Spelm, treat, of Feuds 33. 
i^ Ghjji. ad Verb. Relevtman. \ '• 

H but 
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but Fruits of feudal Tenure (k), that 
were not arbitrarily introduced among 
us by the Conqueror, but were 
brought into England with Feuds ac- 
cording to the Cuftom of the feudal 
Law, and of other Nations, and 
^^ were (fays S\x Henry Spelman) fo va- 
" rious and uncertain, that the Lords 
^^ exaded what they lifted for it, when 
" the ^'fiUD fell into their Hands up- 
^* on the Death of their feudal Te- 
>^ nant, conftraining the Heir, as it 
^^ were, to make a new Purchafe of the 
^^ Feud (1), and although the Lord 

(k) ReUef ift un profit del Siigneurie. 2 Ro. A. 514. 
D, 3. ■ ■ »g/? un Service eins incident al Service. 

Ibid. 515. D. 4, 3 Rep, 66. I Inf. 83. a. And it ap- 
pears from the Dialogue of the Exchequer, that Reliefs 
vr^re not Services, and that it was doubtful in Henry IL 
his Time of what Nature they were ; for the Author of 
that Dialc^ue fpeaking of Reliefs fays, that they were a 
Kind of Obventions, qua non videntur prorfus inter oIh 
lota computanda^ fed magis fines ad Scaccarium dicuntur. 
■ And the fame Author ^dds, that fiint qui ere- 
dunt ios qui in releviis regi tenentur^ nee Summoniti fiU 
vunt^ Spmtaneorum Oblatorum legibus obnoxiosi ut cum 
folvendo mm fuerint^ careant impetratis : ac verius did 
poteft^ ut ficut de Pecuniariis paenis fit^ fie fiat de Rele- 
viis; iebita namque filiis ratime fiiccejfionis hareditas a 
lege fponte Oblatorum videtur eiccmdere. Gcrv. Tilbur. 
Dialog, de Scacc. ed.t. per Madox, Cap. %i\ 

(I) Spclm. Treat of Feuds 3^. 
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Coke (m) flippofes Reliefs to have 
been certain at the Common Law; 
Yet they were probably with us origi- 
nally uncertain, as by the Feudal 
Law, and were no doubt on this Ac- 
count one of the greateft Grievances 
of Tenure: Inafmuch as an unrea- 
foiiable Relief did in Confequence 
amount to a Diflierifon of the Heir 
(n): They feem however to have been 
reduced, fome Time after the Efta- 
blifhment of Tenures^ to fome 
Certainty by the Laws of Willi- 

(m) The Lord Coh iuppofes that the lawful and juft 
Relief mentioned in Htnry I. his Charter to be paid by 
an Earl and Baron, was certain, vi%. the fourth Part of 
the yearly Value of his Earldom or Barony, and that the 
fecond Chapter of Mag. Charta was but a Reditu tion 
and Declaration of the ancient Common Law. 2 Inf, 7, 
8. And yet he elfe where, (i Inf. 76. a.) fays that the 
Relief of a Knight's Fee was, as fome hold, certain by 
the Common Law, but that tlie Reliefs of Earls and Ba* 
rons were uncertain, and were therefore called raiionabi* 
lia Relevioy until the Stat, of Mag. Charta^ cap. 2. limit- 
ed them in certain. 

(ti) It is very likely that thofe Hiftorians, who fay 
that the Conqueror difmherited many of his Nobles 
without the Judgment of their Peers, point at arbitra- 
ry Reliefs, fince they are the very fir ft temporal Grie- 
vance (a Grievance therefore no doubt of the wprft Con- 
fequence) that is redrefled by the feveral Charters of 
Henry \. King John, and Henry III. 

H 2 am 
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am I. (o) William II. broke through 
thefe Laws, and exaded arbitrary 
Reliefs^ as due by the Feudal Law : 
And therefore Henry I. in his Char- 

(o) De Relevto Comitls quod ad Regem pertinety VUt 
Equi Ephippiati fcf fntnis ernatiy IV Loriaey far IV 
Hammes {Galea Wilkins) gf? IV fcuta fef IV Hajfic^ tf 
tV Enfesy les altres IV chaceurs {alii cater i IV veredi 
Wilkins) &f Palfradi €um franis iff Capijlris. Vid. Leg. 
Gul. I. Cap. 22. apud. Lamb, de prifcts Angl. Lcg» & 
Seld. Notes ad Eadmer. i8o. & Tit. of Hon. 556. 

De Relevto Baronts IV Equi cum fdlis y franis Or- 
nati & Lorica II ^ II Hammes (Galea Wilkins) ^ fcu- 
ta II far II Haifa fcf II Enfes, far les altres II un chaceur 
(iff alii cateri II, unus Veredus Wilkins) ^ unus Palfra^ 
dus cum frano iff Capijlro. Vid. LL. Gul. I, Cap. 23. 
Ibid. 

De Relevio Vavaforis ad Ligium fuum Domimitn 
^ietus ejfe dahet per Equum fin piep (patris fui Wil- 
kins) talem qualem habuerit tempore mortis fua^ faf per 
hricam fuam & per fon Haume {per Galeam fuam Wil- 
kins) £5f per fcutum fuum^ &f per Hajiam fuam^ far per 
Enfem fuum^ faT ft adeo fuerit inermis ut nee equum ha- 
buerit nee arma^ per centum folido). LL, Gul I. Cap. 
^4. Ibid. , 

It may not be improper to obferve upon thefe Laws, 
that if it (hould feem ftrange to any Body, that William 
I. (hould contrary to the Cuftumier of Normandy (Cap, 
34. de Relief foL 56. h,) require Reliefs to be paid in 
Arms and Habiliments of War, inftead of Money, Sir 
Henry Spelman {Treat, of feuds 32.) fays, that it is very 
probable that William the Conqueror raifing the Form of 
the feudal Law in England^ and drawing the Saxon 
Cuftoms to cohere therewith as much as poffible, ^xd^ 
turn the Danifh Law of Heridts {Fid. Leg. Canuti Tit. 
69. de Hcreetis apud Lamb, de prifcts Ang, Leg. fo, 123.) 
into this of Reliefs, And the rather becaufe the anci- 
ent feudal Rdief was of this Nature. Vid, Sup. p, 15. a^ 

ter 
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ter declares, that an Heir fliould not 
redeem his Land as in the Time of his 
Brother, but fliould have it upon a 
juji and lawful Relief (p), which is 
declared by one of his own Laws (q) 
to be very near the fame with the 
Relief eftabliflied by the Laws of 
William I. (r) but if this be fo, it 
H 3 may 

(p) ^^ 9^'^ Baronum meorumy Comttum vel aliorum^ 
qui de me ienenty mortuus fuerit ; h<t^es fuus non redimet 
ierram fuam Jscut faciehat tempore fratris mei^ fed legi-n 
ttma tsT ju^a relevatione relevaUt Earn. LL. Hen. I 
Cap. I. Roll fuggefts the Caufe, as well as Effect of this 
Claufe in Henry I. his Charter, v/z. Devani le lemps di 
i£ I. k Rty y outers Seigneurs ufoint a faire P heires 

de lour mort tenants a redeemer lour terres -^mes 

H. L abrogate cefi male Cujlome & ordein Fheirs del 
fnort tenants del Ray^ {sf d^ outers Seigneurs relevareijt 
terras de Bot^inis fuis^ ff^;i redimerent. 2 Roll. Ab. 514, 
D. I, 2. 

(q) Sint relevationes Jit^ubrum ficut Modus Jity Comi* 
tis VIII Equi^ quatuor fellati tff quatuor fine felloy feT 
Galea IIII, W Loric^e IIII cum VIII lanceis bf totidem 
fcutis & Gladiis IIII. faT centum Manca Auri, Pciftea 
Thayni Regis qui ei proximus fity quatuor Equiy duo 
fellati & duo infellatiy 6f duo gladiiy tf quatuor lancea £ff 
totidem fcuta li Galea cum LoricOy iff L Manca Auri, 
Et Mediocris Thayni Equus cum apparatu fuo fcT Arma 
ejusy &c, Vid. Leg. H. I. Cap. 14. de relevationibus. A» 
pud Lamb, de prifcis Ang. Leg. 

f r) So that the Lord Co&y (2 Inf. 8 J citing the a- 
bove-mentioned Laws of William I. out oi a;^ ancient MS. 
in the Library of Archbifliop Parkery not as Laws of 
fFilliam I. fixing Reliefsy but as Notices of the unjuft 
J^AfjTf cxafte4 w thf Time of Ifilliam IL and as fuch 

"• widely 
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may feem ftrange, that, notwithftand- 
ing thefe Laws of JVilliam I. and this 
declaratory Law of Henry I. Glanvily 
who wrote in the Time of He^ry IL 
{hould fay (f), that the Relief of a 
Knight's Fee was C. Shillings, de Ba^ 
roniis vero nihil certum Jiatutum ejl^ 
^ia juxta Voluntatem &* Mifericor- 
diam Domini Regis folent Bar ones Ca- 
pitales de Releviis fuis Domino Regi 
Jatisfacere: But GlanvH is not to be 
underftood, as if he meant that the 
Relief of a Barony was abfblutely un- 
certain (as by the Feudal Law all 
Reliefs originally were) ; but that a 
Commutation or Compofition for 
the Relief was hot certainly eftablifti- 
ed either by the Laws of William \. 
or of Henry L as it was in the Cafe 
of the Relief of a Knight \ for the 
Words juxta Voluntatem Regis folent 
Barones Capitales de Releviis fuis Do-- 

widely difierent from the juft and lawful Relitfs intended 
to be refiored by the Charter of Henry I. was uodpubt- 
* edly miftaken. 

(i) Lib. 9. Cap. 4. p. 71, 

mino 
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mino Regi fatisfacere import no more, 
than that, if the Relief of a Barony 
was not rendered but compounded 
for, the King muft be fatisfied for (or 
concerning) it to his Content : So 
that the Cc«npofition for the Relief 
and not the Relief itfelf, of an Earl- 
dom or Barony remained uncertain, 
Until it was afcertained by the' Char- 
ters of King John, and of Henry III. 
(t) which, inftead of the Relief efta- 
bUlhed by the Laws of William I. and 
Henry I. confifting of Horfes, Arms, 
and Things of the like Nature, re- 
ftored the more ancient Norman Re- 
lief va. Money (u). 
•^ H4 The 

/'t)Vid.ScldLTit.of Hon.553. 576. 

(a) Par toute Narmandit relief eft gentralment dtttr- 
min, in Fief de Haubcrt par qui»ze Jjvres, en Baronie 
par Cent livres. Cuftum. de Norm. Cap. 34. de ReUet, 
fol. 56. b. without any Diftinaion between an EarUom 
and 5ar«^King John'^ Charter /according to the 
Copy I have of the fuppofed Original m the Co/Wb Libra- 
ly) diftinaiy mentions EarU and Barons, and yet makes 
no Difference between the ancient Rebef dc Baronta 
Comitis & de Baronia Barms, fixing tht Jieltef o( bodi 
(viz. de Baronia Comitis Integra ^ de Baronta Barom 
i»teira) ad centum Libras: So that the Agreement be-, 
twttn this Charter and the Cuftumier of Normandy H- 
«fb, that the one was problably f<>r«ftf~" *^°'?f/- 

Note u», that there ate Copie» of Htnry lU. 8 Char- 
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The Relief of SoccagSi Lands .wa^ 
fixed by the 40th Law of William L- 
at a Year's Rent (w), and remains the 

fame 

^er ftill extant, which are fuppofied much more ancient 
than the Infpeximus of Edwgrd I. in which, inftead of 
the prefent Words de Comitam integroy the Words de Ba* 
ronia Comitis integra (as in King Johnh Charter) are re- 
tained, and no Difference is made between the Relief di 
Baronia Comitis fef de Baronia Baronis : But both are 
fixed as in Charta yohannis^ ad centum Libras j and it now 
appears from the Original Charter of Henry III. that in 
this Refpe^l there is no DiHerence between the Charters 
of K. John and of Henry III. 

(w) It muft be obferved, that by the Cuftom of Nor»* 
mandy^ no other Fiefs or Fees paid Relief than fuch as 
were held by Homage^ for according to the Cuftum. de 
Uorm, Cap. 34. foL 56. h, relief i5f Hommage font aufj^ 
comme conjoints enfemble: Car par tout ou il ya relief 
tl convient que Hommage y foit : Combien que par tout 
cu il ya Hommage il ne convienne pas avoir relief BrO'- 
^on therefore, having treated of Reliefs due from military 
Fees^ proceeds upon this or a like Notion of Relief to in-^ 
quire, Si de Soccagio dari debeat Relevium^ cum de Soc^ 
'(agio non competat Domino capitali cujiodia nee Homagi-- 
um^ i^ ubi nulla cujiodia^ ibi nullum Releviumy fed e 
contrario. And concludes accordingly, ^od de Soccagio 

'non datur Relevium fit tamen f fays he) de ne^ 

ceffhrio Domino Capitali quadam praftatio ah Hareds, 
propter Dominium OT Domini Recognitionenij ^ qua 
prcedi&is rationibus did non poterit Relevium^ isf qum 
talis ejiy viz. Cum teneatur Sockmannus defenders tetti" 
mentum fuum erga Dominum fuum per cerium redditum 

• loco relevii in Recognitisnem Dominii dabit te^ 

nens Domino fuoy (!f Hepres una vice Redditum. fuum uni-" 
fis Anni duplicaium^ fed quod non folvat redditum^ U po-- . 
*Pca duplicatumy fed quod folvat redditum^ tsT po/lea tan-^ 
iumdem in Si'mplum, (Braft. Lib. 2, cap. 36. 8e6i. 8.j 
And according to Bra^on*s Notion, it is declared by the 
Sut. 28 E. i, of ffards a/td- Relief that whcii any iW/V/* 
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fame to this Day : Although it is not 
taken Notice of in any of the Char- 
ters of Henry I. King Johny or of 
Henry III. 

. III. AIDS called by Sir Henry SpeU 
man Tribiite (x), and by our old Au- 
thors Auxiliay were meer Benevo^ 
knees rendered by a Tenant tP his Su^ 
perior or Lprd, in Times of Difficulty 
^nd piflrcfs (y), and were not of di-r 
- , re<9; 

i$ given, the Warijhip is incident, and contrariwife.*— And 
that a free Bokeman ihall not give Ward or Relief i bUt 
that he fliall double his Rent after the Death of his Anir 
ceftor. But this Stat, of Edward I. and Bra^hn thus 
oppofing the double Rent to bjs paid by a Soccage Tenant 
to Rilief^ muft be underftood to fpeak of the Relief re- 
^ftored by Magna Chart a ^ Cap 2, which was but a fourth 
Part of a Year's Value, and extended only to military 
Tenants; whereas a Soccage Tenant remained fubjed ac- 
cording to the 40th Law of ffilliam I. to Relief at ai 
whole Yearns Rent, viz. forum qui fundum fuum tenmi 
ad Cenfum fit re£fum Relevium tantum^ Quantum Cenfta 
annuus eft. And a Year's Rent* thus eftabliflied as the 
tt&um Relevium^ of Lands held by Soccage Tenure, hath 
been conftantly taken as a Relirf ever fince* Vid. Glanv^ 
fsib. 9. Cap. 4. yS/. 71. a. FietaUb. 3, Cap. 17. Se^'. lU 
Ut, SeM. I2'6, 127. 2 Inf. 2^1. % Ro. Ab. 515. E. a, 3;. 

(x) Treat, of Feuds 59. 

(y) &unt qu0dam Cmjuetudines qujm fervitia mn di^ 
qmtur^ nee concomtantia fervitiarum^ ficut Jisnt ^ ratia^ 
nabilia auxilia ad filium primogentum militem facien^^ 
dumy vel ad filiam primegemtafn maritandaniy qud qui" 
dim auxilia fiunt de gratia iS non de jurey & pr<i neteffi-* 
me & Indigentia Domini Capitalist iitnjuam igitttr exigi^ 

tur 
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Ttdi Feudal Obligation (z), but firft 
obtained out of a pious Regard to the 
Perlbn, and Occaiions of the Lord : 
The Kind therefore, as well as the 
^antum of every Aidy was original- 
ly as various and uncertain, as the 
particular Occafions of every diftind 
Lord, and as the Abilities and Dif- 
pofition of each particular Tenant : 
But as Benevolences or Aids grew 
frequent, the more uflial Renders of 
Regard became in many Countries 
eftabliflied Renders of Duty (a). Thus 
in Normandy the three moft udial 
and frequent Aids, that is to fay, to 
<make the Lord's eldefl: Son a Knight, 
to marry his eldeft Daughter, and to 
ranfom his Perfon, became due and 
payable to the Lord, as fixed and e- 

iur Juxilium,, nifi pracedat NeceffitaF., nee tetutur ali^ 
fiiis ad hujufnudi AuxiUum praftaudum niji ex Itidigen- 
tia. Dtmnifui Capitalist ^ ex te quod eft Liber Home 
fim. Brad. Lib. 2. Caf, i6. Sed. 8. Fleta Lib. 3. Cap. 
14. Sea. 9. 

(z) For,' according to BraBm and Fleta, HuptfmediAu' 
itilia fimt perfmalia ii nm Pradialia. Ibid. Vid. fup. 
p. 41, 4». 

(^) ^u^ *x gratia primum ktrgieiatttTy yure poftea 
Exigitw^ CsT pr9 Vtbtntatt Dtaumrum, Spelm. GlofT. 
ad Verb. AuxUium. 
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ftabliflied Aids (b); and befide them 
there was one of an inferior Nature, 
which refpedted only'^inferior Lords, 
and that was an Aid to enable the 
Lord to pay his Relief, and was there- 
fore called Aide de relief (c) ; we be- 
came not only fubjed to the three 
capital Norman Aids (d), but to the 
Aide de Relief likewife (e^: And 


(h) En NormandU a tr§is chivth Aides (qui fint ap^ 
pellez Chevelzy pource que ils doibuent ejire payez awt 
ihief Seigneurs) Lun eft faire latfne fil% de fin 

Seigneur Chevalier. Le ficond a fin ainfnee file marier^ 
Le tiers a rachapter le corps de fim Seigneur de prifin^ 
quand il eft pris pour la Guerre au Due, Cuftum. de 
Norm. Cha. 35. fol. 57. b. 

(c) Aide de Relief eft due quand le Seigneur meurt^ (f 
fin Heir relieve vers celuy de que il tenoit fin fieff (f 
ceft Aide doiht eftre fai£f per demy relief, Ci^ftum. de 
Norm. Gap. 34, fol. 57. a. 

{^) Vid. Seld. Jan, 65, Epin. 18, Madox Hift. of the 
Exchcq, 396. 

{^y Inferior Lords had alfo, fays Mr. Madox (ISft. tf 
the Excheq. 428.^ of their Tenants Aid to enable them 
to pay the Fine for their Relief or Seifin of their Inheri- 
tance. And that fuch Aid was taken in Henry IPs 

Time appears from Glanvil (Lib. 9. Cap. 8.^ viz. Poft^ 
guam convenerit Inter Daminutn ^ Heeredem tenenth 
fui de rationabiU relevio dando df accipiendo^ piterit /- 
dem Hares rationabilia Auxilia de Hominibus fuis ind§ 
exigere And that the like Aid was taken in Scot- 

land^ appears from Crag, (de Jur, Feud. 213.) viz. h r/- 
levio pro fua terra folvendo^ poft expUtam cuftediam tw- 
Jalliis Pojninum Juvare teneiur. 

thw5 
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thus far our Anceftoris may be 
laid to have gone into the Norman 
Notions of Aid: But they did not 
flop here; for it appears by feveral 
Inftances in the Time of King John, 
that they carried their Notions of Aid 
9, good deal farther; infomuch that 
inferior Lords took of their Tenants 
Aid not only to enable them to pay 
their Fines made with the King, but 
to pay their Debts /f^ likewife : And 
it was doubtful in Henry II. 's Time, 
whether Lords might not require 
Aids towards their military Expediti- 
ons ^g^, but this Doubt was fetded, 
and the two inferior Aids above-men-^ 
tioned were, together with the Aide de 
feliefy eflfedually aboliflied by the 
following Claufe of King Johns Char- 
ter, (viz.) Nos non concedemus de cce- 

(t) Vid. Madox Hift. of the Exchcq, 428. 

(g) Utmm vtro ni guerram fuam iiianutenendam fof- 
J^nt Dimini hujufmodi Aux'tlia txigert ^tero, Glanv. 
'lAh, 9. Qap. i. And that fuch Aids weje taken in other 
Countries, appears from Du Frefnt. Gloff. and Verb, 
-AuxUiumTit Auxilium pro Militia Domini. 
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tero alicui qitod capiat Auxilium de 
liberis Homin^bus fuis, niji ad corpus 
fuum. redimendum, ^ ad faciendum 
primogenitum filium fuum Militem, S? 
ad primogenitam filiam fuam femel 
Maritandam, ^ ad hoc non fiat nifi 
rationabile Auxilium* 

Whilft inferior or mefhe Lord^ 
did, as above, under the Noti- 
on of y^itV/, impofe upon their Te- 
nants, the King, the fupreme Lord^ 
Was not behind hand with them, 
but he demanded and had of 
them, and of all other hi& Te- 
nants in Capite^ various Dona or Aids 
fhj, that were not warranted by the 
Norman Notions of Aid^ nor could 
be inferred from any juft Notion of 
Tenure: Thefe Dona or Aids there- 
fore were likewife reftrained by the 
following Claufe of King fohn^ 
Charter, (viz.) Nullum -^ — Auxi- 
lium ponatur in regno nojiro niJi per 
Commune Conjilium Regni nojlriy nifi 


(h) Vid. Madox Hift. of the Excheq. 417—421. 

ad 
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ad Corpui itojirum redimmdum^ ^ 
primogenitum jilium ' noftrum Militem 
faciendum^ &^ ad filiam nojiram pri- 
mogenitam femel Maritandam^ ^ ad 
hose non fiat nifi rationabile Auxilium 
"E t ad Habendum Commune Con- 
filium regni de Auxilio ajftdendo^ ali- 
ter quam in tribus Cafibus pnsdiBis 
" ' Summoneri faciemus Archiepifc'o'- 
posy ^c. This Claufe is omitted in 
Henry III/s Charter^ and the old Aids 
were again revived and taken, until 
the 25 Edward 1. when this import 
tant Claufe of King Johns Charter 
was efFeftually revived or reftored by 
the Stat. 25 Edward I. Cap. 5, 6. de^ 
daring and granting " That the Aids, 
" Tasks, or Prifes, which had been 
" given by his People before-time of 
" their own Grant, and good Will, 
" fhould not be drawn into a Cur 
'* ftom for any Thing that had been 
** done, notwithftanding any Roll or 
" Precedent that might be found 
" ■ — ■ A nd that he would from 

thence- 
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** thenceforth take no fuch Aids, 
*< Tasks nor Prifes, but by the com- 
" mon Aflent of the Realm, and for 
" the common Profit thereof, faving 
"the ancient Aids and Prifes due 
" and accuftomed". Thefe ancient 
Aids were (according to the Lord 
Cohe) (i), the Aids pur file marier^ & 
pur faire fitz Chevalier 'y which were 
certain by the Cuftom of Normandy 
(k), but were with us arbitrary and 
uncertain, {\) until the Statute of 
Weftm, I. Cap, 36. fixed the Aid 
of a Knight's Fee at 20 s» and of 
Soecage Lands to the Value of twen- 
ty Pounds a Year, at 20s. and (o pro 


(i) a Inf. 529. 

\i.) Ces Aides, (viz. Its trots Cbevtls Aides) font paye% 
n aukuns fiefs a demy relief, CsT en aulains fiefs a tiers 
ie Relief, H ya aulcuns fiefs en quoy les vavajpntries, 
feulent payer dix fols de Aide. Cuftum. de Norm. Cap. 
35. fol. 58. b. 

(\) As appears by the Preamble of the Stat, of Wejlm. 
I. Cap. 36. v/z. Pur ceo que avant ceux heures nt fiiit 
ttnques reafinabU Aid a faire leigne fits cbevaltr, ne a 
leigne file marier mife en certein, ne quant ceo devroit 
tjire prife, ne quel heure, per quoy les uns leverent Out- 
ragious Aide, ii plus toft que ne fembleit mtftier, dount 
la People ft fentit greve Purview eft, iSc. Vid. 2 Inf. 232, 
6cld. Tit. of Hon. 649. 

rata 
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rata. But this Statute was not un- 
derflxxxl to extend to the King, and 
therefore he levied Aids of this Na- 
ture afterwards by an higher Rate 
"(m), until he was reftrained by the Sta- 
tute 25 Edward III, Cap. 11. which 
declares, that " reafonable Aid to 
** make the King's eldefl Son a 
** Knigbti and marry his eldeft 
** Daughter, ihall be demanded, and 
" levied after the Form of the Statute 
** thereof made, and not in othet 
** Manner, that is to fay^ erf" every 
** Knighis Fee holden of the King 
<« 20 J. and of every twenty 

" Pounds of Land holden of the 
King in Soccage 20 j. and no 


« 


more". 


The Statute of Wejltn. i. takes no* 
Notice of the Aid ad Corpus redi- 
tnendumy nor doth the Lord Coh, or 
any of our ancient Law-Books men- 
tion any fuch Aid (n), but on the 

contrary 

Cm; Vid. SeH. Tit. of Hon, 650. F. N, B. 82. F. 
(n) Mr. Selden (Ttt. of Hon. bA,<),) (ays, that be dotfc 
Aot remember that there is any Memion, in any of our 

publifhed 
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feontrary, they confine the ancient 
Aids^ faved by the Statutes of Wefim. i - 
and 25 Edward 1, to the Aids pur 
faire jits Chevalier & jile marier only 
(b) ; and yet the Aid ad Corpus re-^ 
dimendum was oiie of the ancient 
Aids exprefled in the Charter of 
liing John^ and^ although It is not 
mentioned in the Statute of Wejlnn 
I., might, and did no doubt re- 

publiflied Law-Books> of Ac Aid for Ranfom of the 
Lord, though, by the Way (Tays he) in the MS. Years of 
. Mdviard the Firft, a Releafe made by one Rob^fi of Bert" 
. ihaniy to the Abbot of Ford of all Servict^, fhrfpris fUU 
nal fcf reafonahle Aidty pur liij raindre Bors di prifon^ 
w ces heiresy quel heure qu*ih fuijjent en prifines^ \$ 
plfeaded in liar of an Avowry ; and fince Mr. Seldin 
wrote, Juftice Croke in Mr. Hampden^ Cafe fays, that the 
ancient Aids faved by the Stat. 25 Edivard L were ad 
redtmendum corpus^ ad filium prihMgtnituM miliiem fa- 
ciendum^ ii ad jiliam primogenitam tnHritarldaJn^ ^ ' ■ 
And the Lord //^^ in his ' Analjjis mcnttons this Aid ad 
carpus redimendum^ as a Branch of the King':i extraordi- 
nary tcfinporal Revenue. 

(o) The Aid ad corj^us iredmendtim was, in the Opi- 
nion of Crag, dropt likewife in Scotland \ for he fays, that 
. t>omnum in filia prtmogenltd elocanda opihus juvare ie^ 
nttur (Fa/aUus) ti* etiam ut ejus prmogeniiiiS iqvejiri 
Jbignitate deecretur^ ^ pro hii ducbus Dominus pecuni'^ 
arum ipem exigere pouji tn allis Dominum pecunia ju* 
-vare pen tenetur. PafalLs^ licet fint qui Dominum cap^ 
turn in Belhy quod fine fua Culpa contrakerat^ a Vafalk^ 
ui redlmaiur ah hojiihus^ juvari putarit debere. Vid. Cmg^ 
de j\ir. Feud. fol. aij. 

1 main 
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main (p), notwithftanding that Sta- 
tute, which meant only to regu- 
late arid afcertain the ^ids pur faire 

^Cp) There is a notable Record of the 17 Edward tl. 
imnted at large by Mr. Madox (Hi^. &f the Excbeq. foh 
428. in Marg,) which pipves that the Aided corpus redi" 
mendum was in thofe Days, tarn naturali ajuhati quam 
ix fidelitatis debt to, demandable, and which, at the (ame 
Time that it proves this, fuggefts the original Nature of 
Aids in general ; I (hall therefore give it the Reader as I 
have it from Mr. Madox, viz. Rex Univerfis ^ fingulis 
tenentibut Jobannis de Britannia Comitis Richemundi^ 
Confangttinei nojfri carijfimi, faluUm. RtcoUntes nm 
fine Cordis amarftudine, qualiter fnefatus Confanguineus 
nofter dum n^ris Obfequiis intendebat^ per inopinatum 
W repentinum Scotorum Inimicorum ^ RebelUum nojiri' 
^rum Aggrejfum, iaptus extititj fcf ad partes Scotiee du- 
Hus per eofdem, ^ adhuc penes ipfos ejl deientusj nee ajb 
4orum manibus fine magna W intolerabili Redemptione 
poterit deliberariy de ipfius Angufiiis eo fortius inolefia" 
>mur^ quo mfiris ajfeSiibus intimius conjungitur, far ipfi^ 
us fidelitatis i^ Indufiria femper in no/iris agendis evi^ 
dentius probavimus puritatem; Et quia ad Deliberation 
fiem DiSii Domini vefiri a manibus didforum Inimico^ 
rum iam naturali aquitate quam ex fidelitatis veftres de- 
bito, manus extender e tenemini adjutrices: Vos (f queni* 
libet vefirum rogamus ^ requirimus ex affeRu^ quatenus 
unufqutfque vefirum juxta facultates fuas, iff quantitd- 
tern tenura fiiec, pro Redemptione dini Domini vefiriy 
iale bf tantum fiibftdium Jtudeat minifirare, ut Idem 
Jbominus ve/ier^ ve/lro Auxilio mediante, a diSforum /- 
nimicorum manibus celeriter deliberari valeat^ de qua 
veftram pojjimus Benevotentiam tsT fidelitatem erga diiiufn 
Dominum vefirum ex merito commendare, &r vobis etiam 
grates referre debeamus ; Et ut Idem Dominus" vefier^ 
cum redierit, vefiris profe^ibus, ob ir,fenfum ftbi a vobis 
in tanto NeceJJitatis articulo prafidium, fpecialiter afirin-- 
gatur. Tefie Rege apud Grenhou, prime die Septen^ 
irisy per ipfum Regem. Pat 17 £• 2. p. I, M, 15. • 
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jits Chevalier, & fie marier 5 because 
they were liot only grown excef- 
iiye, but were taken oftner (fays 
tke Statute) than feemcd neceffary^ 
and were become, by reafoii of their 
Frequency^ as well as Excefs, too' 
great a Grievance, and of too much 
Importance to remain longer uncer- 
tain: Whereas the u4id ad Corpui 
redirmhdum was lef^ frequent, and by 
no Means capable of any Certainty^ 
Reftri^ion, or Excefs ; it being ne-^ 
ceflary, and of the higheft Confe- 
quence, with Regard eipecially to the' 
Supreme Lord, that the Lord, as of- 
ten as he fhould be taken Prifbricr of 
War, fliould at any Rate be ran- 
fomed. 

IV. When a Feud or Fee deter- 
mines for want of Heirs, or propter* 
DeliBum tehentis, the Land faljs 
back (q) to the Lord, and the J^and 

1 2 re- 


fq) Thus, in the I^nffuagc of Qimtil and Sra^on, fi- 

^jtrtitur terra cd Domimtm CapitaUm vel od rji^uA 

Deminum, fcirt ad Iffum df cujus fefdo eft, Vid. Braft. 

xh. 3. /(Jl, 130, L. 4. fol 160. b. Glsinv. L. 7. Capl 17. 

p. 59. 
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fetuming to the Lord upon fuch De- 
termination of the fee or Tenure is 
called an Efcheat^ and is as fuch 
reckoned by our Englijh Lawyers (r) 
among the Fruits or Perquifites of 
Tenure, though it cannot, properly 
fpeaking, be a Fruit of Tenure ; the 
Land or Tree itfelf, fays Sir Henry 
Spehnany refulting to the Lord upon 
a Determination of the Fee {(). 

Sir Henry Spelman (t) divides Ef- 
cheats into Regal and Feodal. " Regal 
** (fays he) are thofe Obventions and 
" Forfeitures, which belong generally 
" to Kings, by the ancient Rights 
** of their Crown, and Supreme Dig- 
** nity. Feodaly which accrue to eve- 
** ry Feodal Lord, as well as to the 
** King, by Reafon of his Seigniory.^* 
This Diviiion is indeed agreeable e- 
nough to the general Import of the 


{f., 59. a. And Braffan in another Phcn (L. 5. Cap. 6. 
Jfol. 375-) fays that ReafttntUt ad Capita/et' Daiutus a 
quibtts prima pnctjjit. 

(r) Hale Anal. 54. 

(fj Treat, of Feuds 37. 

^} Treat of Feuds. Ibid. 

Word 
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Word Efcheat, as formed from thq 
French Word Efcheoir to happen, and 
primarily fignifying any Thing coming 
accidentally, or by Chance (u), and 
in fuch Senfe comprehending cafuaj 
Obventions and Forfeitures of all 
Kinds. But ftridily ipeaking accord^ 
ing to the legal Notion of an Efcbeaty 
it imports fomething happening, or 
returning to the Lord upon a Deter- 
mination of Tenure only j and in this 
Senfe all Efcheat s^ even to the King, 
are properly Feudal^ and fuch Lands or 
Tenements, as are not held immedi-» 
ately of the King, and yet happen to 
him upon the Commiflion of any 
. Treafon^ are not Efcheats (w), but 
- Forfeitures (x), which were given to 

I 3 the 

{\xS Spelm. GlofT. ad Verbum Efchaeta. 

(w) Tho' the Lord Ferulam (in his Treatifc of the Ufa 
of the Law, p, 34) calls them Royal Efcheats. 

(x) the Statute 25 Edward IIL Cap. 2. plainly ms)ke^ 
this Diftin£Hon between Efcheats and Rrfeitures, de-r 
daring, that in the Cafes of fflgh Treafon^ the Fmfei-, 
ture tf Efcheats pertaineth to the King, as well of the 
Lands and Tenements holden of others, as of himfelf } 
and that in Cafes of Petit Treafniy the Efcheats ought toi 
pertain to every Lord of his own Fee. — ^So that in th« 
Claufe relating to Forfeitures for High Treafen^ Efcheatt 
|nd Ferfeiturtf are plainly diftinguUhed ; ioafmuch a^ 
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the King by the Common Law (y), 
and do not depend upon the Law of 
Feuds or Tenures (z), but xx^on Saxon 

Laws 

Mfcbeats ihemfelves arc for fach Trtefons declared to be 
forfeited - . And the Lord Coke (i hji. 64.) ob^ 
fervcs this Difference between them, faying, that where 
a Lord is attainted of High Treafon, there the King hath 
the Land by Forfe'tture^ of whomfoevcr the Land is held, 
stod not In rcfpett of any Efcheat^ by Reafon of any Seig^ 
niory. Fid. Brc.Ttt. EfcbeUy 14 Mo. 160. Up- 
on this Difference we may eafily account for Qavel^ 
find Lands bein^ forfeitable for Xnafmy though they do 
hot ijtheat for Felony \ for though the Lord may connive 
at or difpenfc with all the Caufes ef Efcheaty (poteji Do- 
minus feloniam remiitere. JEafius in ufus feud. Cap. lo, 
fol. 95.) or might remit the Efcheat itfclf as a Perquifitc 
of tenures yet he could not difpenfe with the publick 
Laws of Forfeiture y or with Offences againft any other 
Perfon than himfelf, 
* (y) Hale Anal. no. 

(z) For according to Zafius^ by the Feudal Law, Si 
Subvafallus major em Dominum^ 1. e, eum^ eujus e/i feudutp 
ratione direSii Dominii^ offendat^ e9 cafu quo Offenjionii 
Crimen privationem inducit^ Feudum non ad Dominur^ 
cffenfum^ fed ad Vafallum qui fubfeudarat reDertitur. 
^ — - — Si Vafallttt ea jpecie deliquerit^ quod bona fua 
tublicanda vel Confifcanda venirent^ tunc fecundum 5^- 
r^iorem Opinienem Feudum non Confijcabitur. ^afius in 
iifus feud. Cap. lo. fol. 92— loo. 
. By the' Cuftom of Normandy indeed all Forfeitures 
for Treafon were given to the Duke, but not fo abf6-» 
lately as they are given to the King by the Common 
Law of England i for though by the Cuftom of Norman-' 
4y^ if a Man was attainted of High Treafon, the Duke 
ftould have all his Poffeffions. Cuftum. de Norm, Cap. 
J4. foL 23. a. Yet fe Phomme a heritaige tenu ^au^res 
Seigneurs le Roy doibt hailler hommes au Seigneurs dt 
^i les beritaiges font tenuz fuils fqcent Uurs debuoirs 
? ' ' Seigneu^ 
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Laws (aj, that were made long before 
the Introdudion of Tenures^ and 
which prevail even to this Day : and 
though they may j(eem fevere upon 
the mefhe Lord in defeating his 
Seigniory',, yet as he had failed of 
that Caution and Regard, that was 
due to the PubHck in the Choice of 
his Tenant, he was not altogether 
blamelefs (b), nor was he therefore 
deprived' without Reaibn. And it is 
farther obfervabJe, that the Law hath 
inflided a Penalty Ibmewhat of the 
like Kind upon ' the mefne Lord, e- 
ven where the Tenant is guilty of 
Felony only : for though the Land 
cfcheats, as by the Feudal Law it 

Se'^lHturiaulxy f^ paytnt Us Rents de Uurs fiep, L9 
StiTle de proceder en Noroi. 76. 

fa) By the Laws of Alfred and Camtusy a Traitor 
Ihould forfeit Life, Lands and Goods ■•■ ^ i Capiti 
(^ faluti Regis perfiSofe Jive folus., five fervis aut Sicariis 
merctde cottduiiis Jiipatus Infidiabitury vita i^t fortunis 
ejus (vita &f Rebus fuis) omnibus privator (pteffitor.) ■ 
LL. Alvredi Cap. 4. LL. Canuti Cap. 54. apad Lambard, 
de prifcis Angl. Leg. Vid. Saltern, de Antiq. Brit. Leg, 
Cap. 10. 

(b) For Lords were anciently in many Refpefts an* 
fwcrable for the Misbehaviour of their Tenants, f^d. LL^ 
ff, I, Cap. 8. 41, 59, 86. apud Lombard, i^ inf. 146. 

14, wght 
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ought, to the immediate Lord; yet, 
las the Crime affedts the publick 
Peace, and the Lord may be fuppo- 
fed, for want of due Care in the 
Choice of his Tenant, to be in fome 
Meafure blameable, the King (hall 
have the Land a Year and Day (c) 
to the Prejudice of the Lord. 

Having thus far treated of thp 
Fruits incident to, or arifing from Te- 
nure^ I ihall now fuggeft Ibmething 
concerning Efcuage, which the Lorcl 
Hale (d) reckpns among the Perqui- 
fites of Tenure^ and, although I do 
not take it to have been of the Na- 
ture of a Perquifite, yet I {hall follow 
him ifb far as to confider it in this 


(cj VM. Magna Charta Cap, 22. 2 Inf. 36, 37. Stat 
de Prserog. Regis 17 Edw. II. Cap. 16. Staundfofd's Pleias 
cf the Crown. Lib. 3. Cap. 30. 

This is agreeable to the Cuftumier of Nenfiandy^ C^. 
24. fil. 36. b. ivhere it is faid, that Lt Due dt Norman- 
dit aura ungan !fs terrts aux datnnez fjT Us )iJfuis : Et 
ftprei doibueHt ejire rendrts a ttulx qui ils en avoient 
JaiSl Hommage^ £jf dt qui ilz , tienntnt nu a nu- 
And in le StilU de proceder en Normandie, fol. 76. it is 
^id fe rhomnu eji ctndemne par la Jti^ite du Roy^ Le Rtj 
doibt avtir la premiere annee de la revenue dts Heritaiges 
att cendemne.- 

(d)Anal. 54. 
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Piaqe; the rather, becaufe it feems 
to ibe one of the , moft obfcure and 
unintelligible Branches of Tenure. 

It is obfervable, that the Author 
of the old Tenures y and Littleton do 
bgth of them, in the Order and 
Difpofition of their feveral Treatifes 
of Tenure^ confider Efcuage and 
Knight-Service as feveral Services, 
and under diftind Titles; and that 
Littleton doth notwithftanding con- 
found and blend them together in 
fuch a Manner, that it is difficult to 
colled from him any real Difference 
or Diftindion between them : and 
yet we cannot reafbnably imagine 
that they could be thus difHnguifhed 
in Ppint of Title, if they were meer 
Synonymies, and there was no other 
Pifference between them, than i» 
Point of Sound. It muft indeed be 
confefled, that none of our Law-wri- 
ters have fb clearly diftinguifhed 
them, as might be wiihed or exped- 
cd : and yet, if we confider Efcuage 
as we ought, either i. as a Serviciy 

9X 
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or 2. as a Fine or Commutation for 
Service, there will appear to have 
been a very confiderable Difference be- 
tween them. 

I. It is plain that EfGunge was a 
Service^ foraccording to xkcoid Tenures 
(e), 7^«ir /^r Efcuage^ (that is to lay 
by the Service of Efcuage) eft tenir 
per fervice de Cbivaler — And accord- 
ing to Littleton (f ) tiel Tenant que 
tientfa terre per Efcuage tient per Ser- 
vice de Cbivaler /^g) , but Efcuage was 

not 


(e) Tit. Tcnir per Efcuage, 

(f)ScA.9S. 

(g) We are not neGefikrily to underftand thefe Authors 
9S if they meant that a Tenant by Efcuage Ivas a dired; 
Icnant by Kmgkt'SirvUiy and held by the perfonal 
JScrvioe of %. Knight^ or Military Tenant; or that they 
ireally mean more th^ii that a Tenant by Efcuage was e- 
fieemed as a Knight^ and that the ^Tenur^ itfelf was, on 
Account of its Subfervirncy to the military Policy of the 
Nation, refpe£led as a military Tenure^ or l!enuri by 
Xj^ighhSifvUe : This was I^ta*$ Senfe of Efiuagg^ who 
fays (Lib. 3. Cap. 14. Se^i. 7. fol. 198 J tba Scutagium 

■ ratione Scuti pro fioa§ mlitari reputatu r 
is ffodtf^ dici debet militare* fhis Conftrud^ion of 
Littleton^ Defcription of Efcuage is agreeable to the moft 
obvbus Conftru&ion of the like Defcription of Grand 
S^jeantfy viz. touts que teigmnt de Roy per grand Ser^ 
jeantyj teigmnt de Roy per Service de Chivalries (sfc. 
j(Lit. Se£k, 158.) Apd yet the Service of a Tenant by 
firanel S,erjeantj y^as not neceflarily Military^ but might 
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not (ds Liuleftm intimites (h))a di- 
red pcrlbtwl Service of Attendance 
upon the King in his Wars, nor was 
it (due upon aU military Occafions^ ?& 
Knigh-'Service was, but it was a per* 
cuniary Aid or Contribution referved 
(i) by particular Lords, inil^d, or ia 

lieu, 

3S well h|^ a meer &rvicc of /£«iMrr to be done in Time of 
feaciy {lit. Si£f, 153.) nor was fuch Tenant liable to al) 
<he Cbnfequcnces of Rnight'Servicf^ inafmuch as he wa^ 
not bound to pay Jiit^ (2 i^ ^33?) or Efiu^giy (lit* 
S€£f. 158. l^ Inf. 10$. i,) beca^fe bis Service was to be 
done, fays LittUten^ (Se£f. i^i) m fin frifper prfim^ 
and notwithftanding all this^ be was faid to hoM by 
Knight-Service, that is to ia^, by as high a Service^ ana 
of the fame Accx>ant as Kmgbt-Service ; bat a Tenant 
by Knight'EerVtci properly fpeakii^ be was not; for if he 
had, he could not have been exempted from Jid by anjr 
Conft ruction of the Stat. J^eftm. i. Cup. 36. nor could h^ 
have beet! deprived of the Benefit of Magna Charia Oap, 
a. which rcftrained the l^^lUf of all Tenants by K^lk^ 
Service to a fourth Part of a Year's Value : Whereas the 
ReUef of a Tenant 1^ Gra^d Sirjeanty was alwap % 
whole Year's Value of the Land at leaft. Ut. SiSf. 154* 
% Inf. 10. 
i (b) Sea 95, 96. 

(i) Tbat Efcuage, confidered as a Service, was a refer* 
ved pecuniary Service, may be colleded from Sra^jon^ 
who calls it ServUium fonufecumy fuamvis fit in Cbarta 

de Feeffamentis expreflum, &f mminatum &r per^ 

filvitur ratione tsnenuntorum mn Perfinarum. BraA. 
Xib. 2. Cap. 16. fol. 36. a. And that it was a refervo) 
Service may likewife be coUeded from lattUtony who 
fays that they, who hold by grand Serjeanty, hold by Ser- 
vice of Chivalry— 0-— But that the King flxould not 
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lieu, of perfonal Service, the better 
to enable them to bear the extraor- 
dinary Expence of their own Atten- 
dance and Warfare, when, and as 
often as, the King fhould make War 
upon Scotland or Wales ^ or upon any 
other Foreign Country, if the Tenure 
was fo exprejfed (k) : But as the Qua- 
lity and Quantity of the Lord's Ser- 

have Efcuage, Sih m ietgnont de luy per Efcuagiy 
that is to fay, unlets Efcuage was exprcfly rererved. Lit. 

Siff. 158. Fid. Mad. Hyi. of the Excheq. 452. 

And what mightily confirms this Notion of Efcuage is 
that Efcuage in this View anfwers the Norman Aide d*loJf 
mentioned in the Cuftumiery viz. Len deibi Scavoir 
fue il ya aulcuns fiefi de Hauthert qui doihuent a leur 
Seigneur le Service de Foftj que doibt efire fait a Prince^ 
let auires doibuent tAide de fejt^ ceuhc qui deibuent le 
Service font tenus a le faire en Pojt: Ou envoy er per f me 
pour ceulx qui le face avenaumentj Ceulx qui doibuent 
FAidi nen doibuent point rendre ne la lever^ devant que 
le Prince leur ait ottroie la ^antite de VAide du fief. 
Cuftum. de Norm. Cap. 44. foT 66. b. Tcrrien Com. du 
Droit civil deDuche deNorm. Liv. 3. Cap, 10. fol. 109. 
(k) • According to the Book of Tenures Tit, Efcuage 
■ '■ Efcuage ejl proprement pour fujletner le guerre 
perenter EngUterre i^ ceux de Efcofcj au de Galeys : Et 
non pas perenter auiers terres^ pur ceo que les ayandits 
ierres ferront de droit appendant a la Royalme (TEngle^ 
Urre. Littleton indeed {Se£l. 95, 97, 100, loi, 102 J men- 
tions only Scotland \ but the Lord Coke fays, that Scot^ 
land is put but for an Example ; for that if the Tenure^ 
(/. e. the Service referved) be in Walliatpy Hiberniam^ 
Vafconiamy Pi^aviam, &fr. it is all one. Lit. Se£f. 155. 
Vid. Selden Notes ad Hengham 113. 

y;c5 
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vice abroad was occafional and un- 
certain, the ^antum or this Aid was_ 
feldom fixed and afcertained by the 
Refervation, but was ufually referved 
in fome Proportion (1) to the Fine 
or Satisfadion, that the King Ihould 
from Time to Time receive for and 
in lieu of the adual Service of fuch 
of his Tenant|j|n Capite^ as failed him 
in thefe Rjipeditions (m). This Aid 
aind Finer were both of them called 
Efcuage-^ Scuto^ i^uod ajfumitur (fays 
BraSion). (n) ad Servitium militare^ 

viz^ 

1[1) Vid. Lit Sea. 98, 100. 

(m) Exprimitur quand§qui Jic faciindo indi mibt ii 
haredibus trnis ad Scutagium cum Eveneritj quantum ' 
ptrtinet ad ftodum unius Militis. Fleta Clb. 3. fol. 198. 
Vid. Brad. Lib. 2. Cap. 16. fol. 36. a. 

f n j Efcuage or Scutage was not To called, becaufe it 
yras properly fpeaking Servitium Scuti: But it was 
tSirvitium a Scuto diSfum (Somn. GloiH ad X. Script.) 
quia perttfuns ad Scutum, (Bra£t. Lib. 2. Cap. 16. fol. 
36. a. Fleta Lib. 3. fol. 198.) (^ quia Nomim Stutorum 
Selviiur. Gervaf. de Tilbur, Dial, de Scacc. apud Mad* 
fol. 25. ' 

It may here be noted that Sir Henry Spelman (Tipcat, 
if Fiudsy fol. 36, 37.) fays that the Word Scutagium^ 
and that of Efcuage, was of fuch Nov^ty, that it was not 
to be found among the Feudifts, no, not among the 
Fremb or Normans themfelves: And yet that Fines of 
SatisfaAion for Defe£t of Service-were frequent, and eda- 
blilhcd in many Countries^ under the Names of H^em^ 

' ditUBB 
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fuiz. the one in refped of the Sea- 
ttmy which the Ltird aiEhi^Uy bore^ 
and the other in Rdpeft of the Scu-. 
tufHy which every fuch Tenant ought 
to have bore to the Wars. 

Suppedling Efcuage, as above, to 
have been a pecuniary Service, it iy 
not likely, ^^t Knight-Service was, as^ 
the Lord Coke imagines (o), iiK:ident 
to Efcuagej or that Mfcuage was, as 
Mr. Madox fuppofes (p), incident td 
Knigbt^Service : Efcuage being in 
this View a Ipecinck Service of a 

iitia, li Heriiannusj appeaiis from the Book of Feuds: 
Lib, 2. Tit. 40, 54, 55. Scbilt. Cod. juris Akrkan. Cap. 
%.\%T., Cm. ad Cap. S^Se^f. 16. Stry. Exanm.jur. Feuds 
kCoP. %%.,^ ^6, .30. Zajius in ufus Fiud. fid. ^\. lindifA. 
Gdd. Leg. Jntiq. Int. Leg. Ungobard. Lib. I. Ttt. 14. 
Lib. 2' TUt. 6. tfGlo/f./idindiVirboHiriBannus. 

Haviog bbferved tbus much concernmg the Won] Scu* 
^t^gium^ us it relates to Temtn only, it may not be im- 
proper to note farther (from Mr. Madox) that the Worrf 
Sfutagium was likewife anciently ufed in a moreexten- 
iiveSftnfe, to iignifyany Payment aflefled upon Knights 
FiiSi whether fuch Payment was for the King's -Army or 
net ; thus the Aid arifmg out of Knights Fees^Xot ran- 
hm\T^KXt\% Richard I. \^ called Scutagium ad Redemp- 
ihrnm Regis^ and other Aids fet upon Knights Pees vr^^t 
alfo for fooie Time called Scutagia. Fid. Jkbd. Hift. of the 
Excheq. 410, 431. 

(o^ 1 Inf. 69. a, 

(p) Hifl. of the £xchq. 432. in Maig« 

difie- 
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diiFerent Kind, in reiped: whereof 
the Tenant, on Account of its Subfer- 
viency to the military Policy of the 
Nation, was only efteemed as a 
Knight y or military Tenant : And it 
is no Objedion to this Notion of 
Efcuage^ that Littleton hath Hot hint- 
ed it, becaufe it might in his Time be 
confounded and loft in the more ge- 
neral Notion of Efcuage, coniidered 
as a Fine or Commutation for Service, 
to which all Tenants by Knight-Ser- 
vice were liable, if they did hot by 
themfelves, or by fome other Perfon, 
difcharge the Duties of their Tenure : 
for, 

2. Though Bfcuagey confidered as 
a Species of Tenure, might be of the 
Nature already fuggefted; yet it muft 
be allowed, that it was anciently, as 
well as at this Day, more generally 
underftood to denote b. MuIB or Fine 
for a military Tenant's Defed of Ser- 
vice (q), and that, though it was 

(q) Vid. Mad. Hift. of the Excheq. 438, 439, 454* 
457. 458, 46*. 

MO 
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not from the Time of King yohn^ 
whatfoever it was before, arbitrary 
and at the Will of the Lord, but was 
to be fixed and affefled by Parliap 
ment (r), It was neverthelefs aflefled 
as a Fine or Satisfaction to be anfwer-^ 
ed by fiich Perfons only, as did not 
attend to the Duties of their Tenure 
\{)\ for though it is very certain, 

thy: 

{x) Roll. tit. Efcuagi d'ejln affejfe per FarriamenU 
fays that King 'John^ en un Charter ordain en ctjl math 
mr. 2R0. Ab. 509, S. !• Vid. Infr. 133. 

{{) And therefore if the Lord diftrained his Tenant 
for Efcuage, it was in Littleten^s Time a good Plea ta 
fay, that he was with the King in his Wars. Lit. Seff. 

102. 

There is a remarkable Paflage in Mat. Paris (foL 372.) 
importing that a Fine or Commutation, called by hiiii 
Auxilium, was after the Charter of King John to be af- 
fefled de jure^ for DefeSf of Service, and not otherwife^ 
The whole Paflage is worthy the Reader's Notice, and 
therefore I have tranfcribed it, viz, Convenerant eo tern- 
fore^ (Anno fcitt 1232. Nonas Martii) ad Colloquium ^- 
fud Wejimonafteriunt ad Focationem Regis^ Magnates 
jtnglla tarn Laid quam Pralaiiy quibus Rex propofuH 
quod magnis ejfet Debitis implicatus caufa bellica Expe- 
ditionist quam nuper egerat in partibus tranfmarinh^ 
unde neceffitate compulfus ab omni generaliter Auxilium 
pojiidavit: ^0 audito Comes Cejlria Ranulphus pro 
Magnatibus Regni loquens refpondit^ ^od Comiies Bi- 
rones ac Milites qui de eo tenebant in^Capite cum ip- 
Jo erant ibi eorporaliter pr^efenteSy isf pecuniam Jitam ita 
inaniter Effuderunt^ quod inde Pauperes omnes fecej/i-^ 
rant^ unde Regi de Jure AuxiUum non debibani. Et fie 

^ fetitA 


Lav) of Tenure f. 1 29 

that all Tenants by Knight-Sfrvice 
were originally bound in all Events, 
either by themfelves, or by fome o-» 
ther Perfon, a<9:ually to do the Sei^ 
vices of their Tenure', yet, if fuch Te- 
nant did neither do them himfelf, 
nor provide aiiother Perfon to do 
them, the Lord might accept a pe- 
cuniary Satisfadion, and choofe whe- 
ther he would take Advantage of the 
Forfeiture or not (t) : but then the 

K Te- 


pgiita Licentia LaUi omnes recejferunt. Prtetati vero 
Regi refpondentes dixerunt^ ^od Epifcopl multi ^ Ah^ 
hatei^ qui vocaii eranu non fuerunt prafenUs^ (^ Ju pe*^ 
titrunt Inducias quoufque ad Diem certum peffint emnes 
pariter cmvenire: Prafixus eft itaque Dies a ^inde'^ 
dm diibus poft Pafcha^ ut omnibus congregatis^ tunc fie^ 
ret quod erat de ^ure faciendum. 

(t) That Non-performance of the feudal Duties was a 
Forfeiture of a Feud appears above, p. 43. and that it 
was likewife anciently a Forfeiture of Tenure appears 
from the Leiger*Book of Abingdm cited by Mr. Selden 
in his Notes upon Hengham^ p, 114, 115. t//z. Eft jwc^ 
ta Ahendune Burgum unius Militis Man/io qua Lea vo^ 
4atur: Hanc WilUelntus Regis Camerarius de Londonia 
tenebat. This H^tUiam held it of the Abbey^ and by 
JCnight-Service : In 2 Hen. I. Forces were levied to en- 
counter Robert Duke of Normandy^ when Faritius Ab- 
bot of Abingdon required of ff^lliam his Tenant to find 
him a Man for the Army, as his Tenure bound him to 
do, but ff^lliam denied it, whereby the Abbot was dri- 
Ten by other Means to fupply the Number of his Part* 

Tht 
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Tenant was at the Mercy of the Lord, 
and fuch Satisfadion was to be made, 
as the Lord thought ilifficient : But 
as the feudal Severities abated, and 
Lords grew indifferent, whether they 
were feryed by their own Tenants, 
or by others, fuch Forfeitures were 
cafily difpenfed with ; and pecuni- 
ary Compenfations, fuch poflibly as 
might barely enable the Lords to 
hire others to do the Services of their 
Tenures, were commonly accepted ; 
infomuch that, as fuch Compen/ati- 
ons became frequent, and at length 
ufual, moil Tenants grew carelefs of 
their Services, and chofe rather by 
thefe Means to fatisfy their LcM-ds, 
than to do their Services in Pcrfon, 
or be at the Trouble to provide an- 
other to do them: Our Kings anci* 

■The Abbot afterwards famdh (as the Book faith) Sa 
Prteftntia Sapientum banc rem vtittilari fechy ut Bk 
fuutrum negarttf inm fattri Jic tffe vera ratient ttgtrt- 
tur. Undt cum Legt patrite dtcrttum prtctffiffit ipfum 
€xarttm Urr^e merits . debert fitri^ InUrptUatime bttw>- 
tmm qui intererant Virerum . reddidit terram illam illi. 
And (o the Tenant (fayt Mr. Stldtn) imder fair Conditi^nr^ 
bad his I^and again. 

ently 
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eiitly (u) taking Advantage of, oi* 
perhaps complying with, this Hu- 
mour of their Tenants, wliich had 
made their adual Service doubtful 
and precarious, did fometimes upoil 
Occafions of War, without Summons 
or other Ceremohy, affef&a moderate 
Sum upon each Knight's Fee^ as a 
Scut age or Efcuagey by means where- 
of they might be enabled in all'E- 
vents to provide Soldiers or Stipen- 
diaries, .to do the Services of their 
Tenants (w), who, 4s Equivalents 
had prevailed, could not be fecurcly 
' depended upon : But as Efcuage of 
this Sort was , a previous Commutati- 
on or Equivalent for Service, really 
impofed at the King'i Will, and not 

(u) tienry ft. is thought to haVe taken the firft Scu- 
tage. Mad. tTtft. of the Excheq. 435,. Spelm. Glojf. ad 
Utrbum Sctttaj[ium. 

■ (w) l^it inter dum ut immiifente vel Jnfurgente in reg" 
Hum hoflium machinaticne decemat Rex de Jingulis feo' 
iii Militum fummam aliquam fihi., Marcam {fc'tPt') vel 
Lihram unam, ttnde Militibus Jiipndia vel Donativa 
fuccedant. Mavult emm Princeps Jiipendiarm quam 
Dom^itts belUeh appanere cqfibus, Hac itaqut fummoy 
quia nomine Seuttrum Solvititr, Scutagium tumcupatur. 
Cervaf. de TUb. de Scacc. apud Mad. fol. 25. 

K. 2 in- 
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incurred as a Fine or Compenfatioh 
by any Default or Negled of the 
Tenant, it was hot long fubmitted 
to: for, though the King, poffibly 
until the Charter of King Johny 
might have a Right to fix the Fines^ 
which particular Tenants voluntarily 
incurred or compounded for; yet it 
was not reafonable that he Ihould at 
his Pleafure demand a general Com- 
mutation, that his Tenants fliould in 
all Events fiibmit to: But on the 
contrary, if he would rather have a 
general Efcuage or Commutation, 
than the perfonal Service qf his Te- 
nants, it was highly reafonable, that 
his Tenants fhould agree to it, and 
in Parliament aflefs the Sum, that it 
might not exceed the Value of their- 
Service, or the occafion of the De- 
mand: This, was thought fo reafon- 
able, that!!, in the Time of King 
Johny it was not only infifted upon 
as an undoubted Right of the King's 
Tenants; but, becaufo every Scu- 
tage ox Efcuage^ even for parti- 
cular 
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cular defeds of Service did, in his 
Time, concern fb g?:eat a number of 
the fubjeds of the realm, the Barons 
urged, and the King by his Charr 
ter decJafed, that no Efcuage fhould 
be impofed or affeffed, mji per com- 
mune Concilium regni fx) This or a 
like Declaration, as to the manner of 
impofing or aflefUng BJcuage^ is 
not to ,be • found in the Charter of 
his fucceflbr Henry III, but ftill it 
operated as a Declaration of the com- 
fnon l^aw (y), confiftent with the 
Charter of Henry III, which de- 
clares, that Efcuage lliould from 
thenceforth be taken, as it had 
been ufually taken in the time of 
Henry II. (e) . ■. 

{x) NuUt^ Seutagfum — penatur in rtgn neftrt niji per 
temmutu Concilium rtgni noftri. Carta Reg. Johannis. 

(y) Albeit Efcuage inCtrtain be due by Tenure^ yet 
becaufe the AfleflTment. thereof concerned fii many, koA 
fo great a Number of the Subje£ls of the Realm, it 
could not be aflefled by the King, or by any other, but 
by the Parliament; and this was (Tays the Lord Coke 
by the Common Law, i hf. 72, a. but Lattletmy who 
never went beyond himfelf, fpeaks more doubtfully of the 
Matter. Lit. Sea. 97. 

(%) Scutagium de cater 9 capiatur Jicut capi tempore Regit 
Hntriei avi noftri^ caifuevit. Mag. Caru Heo. III. c. 37. 

K 3 Efcuage 
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Efeua^e being liow the only P^-. 
jialty for d^fed of Service, many 
|L,ords by Agreement between thein 
and their Tenants fixed this unccrtaiq 
Efcuag0 to a certain Sum, that (hould 
be paid, as pften as Efcuage (hould be 
granted, without Regard to the RatQ 
that {hould be fixed or aflefied by Par-. 
Uament : Efcuage thus afcertained was 
called Efcuage certain^ and becaufe it 
did in Effect difcharge the Tenant 
from all military Service, the Perfons, 
who held by fuch Efcuage^ Vfjerc 
looked upon as Socage Tenants, and' 
were no longer efteemed as Tenant? 
by Knight Service (a). 

(i) Lit. Sed. 98, 120. I |nf. 87. i». 


CHAP, 
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CHAP. III. 

HAVING thus imperfealy fet 
forth the Nature of Feuds, and 
fhewn how Tenures^ and the Confe* 
quents of 'Tenure were probably e- 
ftabliflied in England-^ I fliall now 
endeavour to fliew, that, though our 
Dodrine of Tenures may not exaiSily, 
tally with any particular Syftem of 
"Feups, they are neverthelefs of a feU' 
dal Nature, as well as Original : for 
though there may b^ many Particu- 
larities in our Law of Tenures^ that 
can hardly be accounted for upon 
• ftrid Feudal Principles ; yet they will 
in no Degree affed the Truth of this 
Propofition, if it be confidered, that 
the Feudal Policy did not at once 
prevail in the feveral Parts of Europe^ 
by a conquering power, or in a legif- 
lative uniform Manner, but that it 
obtaining as a mere Policy, and as 
fuchj gradually fpreading itfelf over 
K 4 the 
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the Wcftern Parts of the World (a), 
was v^rioufly received, every Nation 
£o modelling it, as to preferve its 
principal Aim, and at the fame Time 
id make it conform as far as poffible 
with the Notions of Governipent and 
Conditions of Property entertained 
and eftablifhed in each Country (b), 
antecedent to its Reception of fiich 
Policy. 

To come therefore to the Bufinefs 
of this Chapter, it is to be obferved, 
that it is fo abfolute a Maxim, Princi- 
ple, or Fi<fkion of the Law of Tenures, 
that all the Lands in England are hol- 
den either mediately or immediately 

{z) Jut boefmdtrum run ftmul nee vno 'timpart GtH" 
i'thui Eurtptit tlluxit, fed hit firius, illit chiut, /enjlmpu 
adolevit, ist radlat undifuagui caefit aitre. ■ Crag, de 
Jur. feud. 29. 

^fT {feuda fciPt) ab iifdem Lmiobardis jam oUm Mtri- 
his erant recepta, egdem apud plerajmt Gtntis alias ito 
invaluere ut partem apud fmgulat juris civilis faciant. 
Grot. Pro!. Hift. Goth. 64. 

(b) yus feudale eft locale, ejufque partes ut queeq ; JiU 
ttmmtdier videbatur, Genies Eunpete ad fe traduxe" 
runt & Ob/ervatimibus diverjis quaji EnuUieruHt, 
Crag, de Jur. feud. 217. Dubium pan eft Gentes diver- 
fas recipiendo. . pedetentim /euda. Jura futque JpeciaJia 
\fibi circa eadem Ctnftituiji. Stryk. £xsun. Jur. Feud> 
Capi. i.Q-s, 

of 
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of the King (c), that even the King 
himfelf cannot give Lands in fb abfb- 
folute and unconditional Manner, as 
to fet them free from Tenure : And 
therefore, if the King fhouid grant 
Lands without referving any particu- 
lar Service or Tenure, or if he fhouid 
in exprcfs Words declare, that his Pa- 
tentee fhouid have luch and fiich 
Lands abfque aliquo inde^ reddendo \ 
yet the Law or eflablifhed PoHcy of 
the Kingdom would create a Tenure^ 
and his Patentee fhouid anciently 
(before the Stat. 12 Car. 2. Cap. 24.) 
have held of him in Capite by Knight- 
Service (d): for as a Tenure was nc- 
ceffery, arfd the Tenure in fuch Cafe 

^c) Thus according to the Lord Cth^ all the Landt 
and Tenements in Ei^lani in the Hands of Subjeds are 
holden mediately or immediately pf the King: Fpr in 
the Lavir of England we juve not properly jilodium 
that isj any Subjed's Land that is not holden. i Jnf.. j, 
65. 2 Inj, 501. Samn. Treat. rfGav. 126. 

(d) Of fuch Neccffity is the Refervation of a Tenure 
that altho* the King fhouid grant Land without 
any Refervatioii of Tenure; or by exprefs Words abfque 
alique mde rtddtndo^ yet the Law would create a Tenure 
i|t Capiti (Cafe of Tenures upon the Iriflt Com. of de- 
feat ve Tit. 196^ by Knight-Service. dRif.f). ^ Rep, 
123, Vid. Bro. Tit. Tamrts, 3, 52, 

un- 
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•uncertain, the Law created {lich a 
Tenure as was moft agreeable to the 
Policy and Defign of Tenure^ and 
fiich as came neareft to the Nature of 
a proper Feud, upon the Feudal Pre- 
fumption, that every Feud was a pro- 
per Feud (e), that did not appear ex 
. verbis itvuefiitura to be otherwife (f); 
befides, a Tenure of fome fort or o- 
ther is fo neceffary, that it cannot be 
releafed: and therefore if the King 
releafe die Services to his Tenant, it 
will not extinguifli the Tenure', but 
the Tenant fhall notwithftanding hold 
by Fealty, which is (fays the Lord 
Cohe), an incident infeparable, (/. e. 
eflential) to every Tenure (g), and 
which cannot therefore be rel^ea- 
fed (h). 

!t) Vid. Sup, p. 36. 
() Thus in Scotland all Lands are prefumed to hok} 
Ward<i except another Helding be exprefled, SsT fervitU 
urn dtUtum ^ Confuetum m interpreted to be Ward^ 
holdings which is the propereft Holding, and in the 
$c9t€h Divifion of Holding anfwen to our Tenure by 
tjughtServict. Vid. Sir U90. Mackenzie's Inf. 107, .108, 

(g) 9 Rep. 123. Cafe of Tenures, &c. 196. 

(Yi) Fidelitas remitti non fotej^. 2^;us in ufas Feud« 
122. Vid. flip. p. 35, 

This 
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This Fundamental Principle, that j ^^^^^^l^^**^^ 
all the Lands in England zxc holden>j '*y ,J 
is fingly a Proof, that our Lands thus^^< ' 
held are either Feuds, or of a Nature 
very like them ; fince (as Mr. Selden I ^ ^'^*'^!^-5^ 
fays) veluti Eeneficia feu Feuda clknte*\J^''^^'^^^^^^_ 
lam alkujus Domini merito ac planifA ^^a^vJ f'i^*^^ 
Jim$ aut Agnofcant- out Agnojcere de^ "" 
beant (i). 

Lands thus held we call Tenures 
(k), which are principally and gene* 
rally divided according to their Ser- 
vices, (whether Military or Predial, 
certain or uncertain) into Tenures by 
Knight-Service^ and in Socage.- 

\. Tenures by Knight-Service dif- 
fered very little from proper FfitJDs; 
for they were purely Military, and 
genuine Effe^s of the Feudal Eftablifli- 
^ent in England, The Services wer^ 
occalibnal, tho' not altogether uncer- 
tain, as in proper Feups (1) j they be-* 

f i; StH. Note* ad Eadmer, 26 J. 
(k) Jmt&t eft la nmitr* par ^wf let Unenenit fii* 
tmn tltf 9iigmn. CufttMi. i^ UOrta. Cap. 28. fbl, 

^(J)YW.flip.p,a8. 

ing 
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ing with us reftrained, as in Norman^ 
dy^ to 49 Days (m). But the "tenure 
itfelf was in moft other Refpeds to 
be confidered as a proper Feud : for 
it was created by pure Words of Do- 
nation (n), was transferred by Livery 
or Iftveftituref ■ and perfeded by Ho- 
mage or Fealty (o) : It was fubjed to 
Reliefs Aid^ and Efcheat, to Ward- 
Jhip and Marriage^ and to almoft all 
the Conditions and Reflridions of a 
pure Original Feud. 

Thefe Tenures by Knight- Service 
are now abolifhed by the Stat. 1 2 Car. 
2. Cap, 24. and turned into common 
Socage 'y fo that I {hall not diftind- 
ly confider the feveral Properties 
Kinds and Diverfities of Tenure treat-. 


(m) Vid. Confuetud. Normui. Tit. de Exercitu Ducis. 
Cap. 15. h Lit. Sed. 95. 

^n) Vid. I Inf. 9. a., 

(o) Whatfoever Pifierence there was andently in our 
lacm between Homage and Fealty, (Ftd. Sup. p. 55, 67°. 
in Marg.) they arc now fo blended together, that they 
are in Efieft with us, as in other Countries, but one and 
the fame Engagement. Vi'd. Lt Stat. 4e Jfiemaju 17 
Bdw. n. Lit. SeO. 85. Crag, dt jurtftud. %i%.Cufltm^ 
it Narm. Cap. 29. fol. 48. h. Batm fUjli ^ Eng. Gvu^ 
200, 201. ' ', 

• ed 
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ed of^ by our Engtijh Lawyers under 
this Head, but fhall barefy inquire, 
how far our Tenures in Socage may 
be fuppofed, even at this Day, to re- 
tain the Nature of Feuds. 

II. Tenures in Socage (p) are Hold- 
ings by any certain conventional Servi- 
ces, that are not Military (q)^ the Word 
Socage -being according to Mr. Som- 
ner (r), derived of the Saxon "^ox^ 
Soc, which imported a Liberty, Pri- 
vilege or Immunity, and Agium, 
which was, according to the Lord 
Coke ((Jy a legal Termination import- 
ing Service or Duty. 

The Privilege or Immunity (fays 
Mr. Somner) imported by Soc con- 
fifted in a Freedom froni all mili- 
tary and uncertain Services, where- 
unto Agium being added, which 

(P^ S^'^Pg* Cays ^f- Somner) 1$ a Term as old at 
' J^mufdaj-Baoky tho' it firft occurs in Glanvily and be not 
■ ufed in any dder Record. Treat, rf Gov. i^^- 

(q) Tenure en Soccage eft ku le tenant tient de fin 
Seignier fin Tenement per certain Service pur touts ma- 
ners dt fervices iffintque lei Servicei tie fihf pas Services 
^Chivalry. Lit. Sefl. 117. , . ■ 

(r) Treat, of Gav. 133, 141. 
' (fi I Inft. 86. a. 

ligni- 
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£igni£e(l the Agenda, the Service of 
Duty to be returned for that Privi- 
lege, it comes forth Socagium in Im-- 
tin, Socage in Englilb\ and he thinks 
that this Term cannot, according to 
the Opinion of our common Lawyers, 
(t) be derived from the Word Soca, 
and fi> be underftood to import 
SfiRViTiUM SoCiE, that Saife bef 
ing (as he fays) too narrow to t^e in 
all the Services of the feveral Eftates, 
that arc held by Swage Tenure: But 
as Littleton (u) obviates this Objeifti-- 
on by declaring that this Tenure, 
which had its Denomination from its 
moft ancient and uftial Service, may 
well retain the fame Name, notwith^ 
ftanding the Service of the Plough he 
now changed into many other Kinds 
of Service j I muft confef^, that, tho* 
the Conjedure of Mr. Somner be 
very Ingenious, and though Brit^ 
ton% Defcription of Socage Te^ 

(t) Vid. Litt. S«a. 119. Fleta L. 3. Cap. 16. SeSt. j. 
(m) Sea. 119. Vid. I Inf. 86. b. Crag, de Jur. Fen#. 
65. 

fiure 
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nure (w) fccms to countenance it ; yet 
I am, inclined to prefer the general O- 
pinion of onr common Lawyers, \. 
Becaufe our Divifion of Tmures into 
KnightServke and SoMgey confider- 
ing Socage as a Tenure per Siervitium 
Sw^y diredly anfwers the Norman Di^ 
vifion of Tenures into Fiefs de Haubert 
(x) and Fiefs de Roturiere^ daat is 

(w) Sdkemanries fiunt Terres (sf linemsnts, que tii . 
fiunt mye tenus par tee de CbivaUer ne par grau/uis Sir-^ 
jauntiesj ne par petit s^ . met par Jimples Services^ fie^me 
Terres En/rancher par nous ou par nos predecejfours 
ttnes aunciemffs Demesnes, Brit, cap. 66. SeSt. 438. 

(x) Hence a Tenant by Knight-Service is defcribed 
in the old Cuftomer of Keftt^ as one qui tiene per fee de 
Hawberke. Lamb. PerfHnb. of Kent 646. 

Mr. Loyfeau gives a very rational Account of the De^ 
nomination of this Ftef^ which, becaufe it (hews in fome 
Meafure the Analogy between this and our Englifi 
Knight's Fee, I (hall give the Reader in his own Words, 
nuz, i>e$ Seigneurs des Baronnies—fi font appellees Haute 
Barons,, ou hauts Bersi car il eji bien certain ^ue ^ 

Ber bf Baron eJi mefnte chofe Et Hdutber {ff 

Himtbarott font confmdus comme Synonimes, ^ de la fan$ 
doute Originairement a ejlre dit le fief de Hautbert ■ 
Mais pour ce que le Haut Ber. ou Seigneur de fief de 
Hautbert efioit tenu fervir le Roy en guerre avec Armes 

pleins (if conjequemment avec Farme du Corps f 

qui eftoitJors la cotte de Maillesy de la eft venu que ceft 
urme a efie appellee Hauber ou HaubergeoVj dont a fuc- 
cejjion de temps ejl advenu, que le fief de Hauber a ejte 
pris pour toute efpece de fief dont le Seigneur eji tenu 
fervir le Roy avec le Hauber ou Haubergeon, Loyfeau Traite 
•dcsSeigncuries 156, 157. Vid.Seld. Notes on his Jan. 119. 

4 according 
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according to Mr. Somner% own Tranf- 
lation, the Gentleman % and the Huf-' 
bandtnari^ or Ploughman % Fee (y)\ 
and 2. Becaufe in this Senfe the Te- 
nure in Socage is like the Tenure by 
Knight-Service^ the other Branch of 
Tenures, fimply denominated from 
the Name or Nature of the Service, 
anciently referved upon fuch Te- 
nure, 

But be this as it will, all our Eng- 
lijh Fees or Holdings^ whether they be 
Frank or Emphiteuticary, Burgage or 
Gavelkind^ (though Burgage and 
Gavelkind have many Qualities dif- 
ferent from Common Socage) do" now 
fall under the Notion of Socage 2^- 
nuresy which, though they vary in 
Point of Service, Succeflion, and the 
like, as improper Feuds (z), do ne- 
yerthelefs retain the Nature of Feuds : 
Inafmuch as they are held of fome 

(jr) Somn. Treat, of Gav, 36, 49, 50. VW. Lamb. Per- 
■amb. of Kent, 604. 
(z) Vid. Sup. p. 32. 

Lord 
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tod ca: Superior by Fealty (a), and 
ufiiaUy by fome other certain Service 
or Acknowledgment ; and inafmuch 
as they yield or pay Relief (b), and 
may efcheat 

(a) Pealty was as nccfeflarily incident to every Tenure^ 
^ to CYCfy ftudy (Fid. Sup. p. 35 J and therefore if tha 
I^^ng granted Lands fenend^ per Servitium unius rcfa fo^ 
lwnmoi9 pro emnibus & itmnmodis aRis Servitiis; yet 
iPealtyy the Politick Bond cf Tenure^ tho* looked upon as a 
Service^ Qiould be fuppofed contrary to fuch Grant ; 
(6 Rtp. 6, 7*)' foe f'^lty could not with us, more than 
by the Law of Feuds, be difcharged or difpenfed with, 
becaufe it was tjie Vinculum Commune^ or Cement of 
the whole feudal Policy ; and, though it was fworn to the 
Lord) virtually extended to the whole Community ; the 
Lord therefore was to fee that his Feudatary did his Feal^ 
ty^ that is to i^y, that he contributed, according to his 
Fealty^ or feudal Engagement, to th^e Marntenance and 
the Security of the Society, formed and united together 
by a Military or Feudal Policy. And this was anciently 
©ne of the main Articles of Inquiry in the Lonts Courts 
c^led at this Day a Court-Baron ; in which the Lord was 
wont, not only to receive the Pealty of his Tenants, but 
to inquire of, and inforce the Obfervance of it ; not' 
meerly as it rerpe£led his particular Intereft, but as it 
tended to the Defence and Security of the Pubirc. (Fid. 
LL. fFilL L Cap. 59J And the Lord in Confequence 
of fuch Fealty done to him, and of the Power he had, 
and the Obligation he was under to inforce it, feems ta 
have been anciently accountable to the Public for the 
Behaviour of his Tenant, (Ftd, Leg. Hen. L Cap. 8, 41.) 
until it was exprefly declared by the 86th Law of Henry 
L that he fluould not be accountable for the'Mifbebaviouf 
of his ^an or Tenant ; Si Homo fuus ms/aciat fine poffi 
vel velle fuo^ maxime fi nunquam deinceps ad eum redeat. 
(b) Vid, Sup. p, 104, & ibid, in Marg, 

L Our 
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Ouf Lawym divide thcfe Tenures, 
according to their Duration, or what 
they call the Quantity of Eftate, into 
Eftates in Fee^ for Ufe^ for Tears^ 
and at Tf^illy but I ihall divide them 
into Eftates in Fee and for Life on- 
ly, this Diviiion being large enough 
for my Purpofe. 

I. Eftates in Fe^ are either i^^^x Sim-- 
pky or Fees Tail. A Fee Simple^ tho' 
it be according to Littleton^' Hceredi-^ 
tas pura (c), yet is not fb called, be- 
caufe it imports an Eftate purely Al-- 
odial^ or free from all Tenure', but 
is fo called in Oppofltion to Fees 
Conditional at Common Law, and 
Fees Tail fince the Statute JVeftm. %, 
de Donis \ as importing a fimple Inhe- 
ritance clear of any Condition, Li- 
mitation, or Reftn<5tion (d) to any 
particular Heirs, and defcendible to 

Cc) Lit. Se£». f. 

(d) Tbut «tcording to the Lord C»kt {t tnf. i. b.) the 
Word Sinq>k properly escludeth both Conditions and hU ' 

fiiirationsa that defeat or abridge the Fte. And according ' 

to PltUy Simpltx Duuith (f fttra tfi^ ubi nulla edjeda eft \ 

CtnJilie nejut Mkdus. ficu Db. 3. Cap. 8. ' 

the 
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the Heirs General, Whether Male of 
Female, Lineal or Collateral: for it 
having been for many Ages a fixed 
and undeniable Principle or Fiction 
of the Law of Tenures y that all the 
Lands iii Englartd are holdenj our 
Englijb Lawyers very rarely (of late 
Years especially) ufe the Word Fee 
in Contradiftin(9:ion to Alodium^ to 
denote the Tenure and Quality of a- 
ny Man's Eftate ; but generally ufe it 
fimply to exprefs the Ck)ntinuance or 
Quantity of Eftate \ and this is clear- 
ly the Senfe arid Import of it in the 
Form of Pleading an Inheritance in 
the King)- viz» Rex Jeijitus fuit in 
Dominko fuo ut de Feodo, where the 
Word Feodum cannot poilibly import 
a Tenure (e) ; Nor can it (as Sir Henry 
Speltnan fijppofes (f), contrary to the 
original and proper Senfe of the 

(e) For the K!ing cannot be (aid to be a Tenant, be- 
caul'e a Tenant hoTdetb of fome Superior, and the King 
hath no Superior but God. i tnf. i. b. Cajt cf Tenures^ 
193, 194. 

(f) Treat, of Feuds, fol. 6. 

L 2 Word) 
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Word) import DireBum Dofmnium : 
but muil be underftood, without Re- 
gard to the Dominiumy Propriety os 
Tenure^ fimply to denote an Inheri- 
tance (g). 

Sir Thomas Smith (h), Cmd 
(i), and others therefore mifappre- 
bending the Senfe, in which Lit- 
tleton fays, that Feodum efi Idem 
quod Hareditas Legitima & pura^ 
charge him with a new and abfurd 
Notion of a Fee'y wherea,s if he be 
rightly underftood, it is plain that 
he doth not ufe the Word Fee in an 
improper or barbarous, but in a par* 
tial Senfe only : for iince thofe Lhna 
or Beneficia , which we now call Feoda, 
were not fo called, *till they became 
Hereditary (k), the Word Feodum^ as 
a Term, imports not only Beneficiumy 

(g) Fee, in our legal Underftanding (faith the Lord 
Cohy I Jnf. I. b.) fignifietb^ that the Land belongs to us, 
and our Heirs, in refpeft whereof the Owner is fatd to 
be feifed in Fuf and in this Senfe the King is faid to 
be fetfed in Fee. 

{h) Smith de Rep. Ang. 28^, 284. 

(t) Cowel Int. ad Verbura Fee. 

(k) Vid. Sup. p. 19. 

but 
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but Beneficium ^ HtssrecUtatem (1), and 
is fb to be underftood in the Formu- 
la of Pleading a Subjed's Title to an 
Inheritance in Dominico fuo ut d^ 
Feodoy where the Word Feodum im- 
ports as well Beneficium as H<eredita^ 
tern: So that though, when Feuds 
were fully eftablifhed, and there re- 
mained no Alodial Property in Eng- 
landy Littleton ufed the Word Fee in 
a partial Senfe only to denote the 
Quantity of Eftate, and not the Qua-^ 
lity or Conditions of Tenure ; yet it 
is not to be imagined that he did it 
ignorantly ; unlefs we can luppofe 
that he knew nothing of the Ground 
of Tmuresy or of thofe Authors who 
had gone before him, and had ex- 
prefly noted, that Feodum did likewife 


(Ij Alifui Fmium tLtpliei ratiuu atftpfum prtdgnt^ 
olta, fiiPty f* f'^ tfftt inwubilt aliquid ex ^amquf 
caafa fiU (f Htertdihif fuis, alitfy ^ ^is tenet ah aUii 
per Redditumvel/eriMtiimveltttrum^t. Cdw. Inf. L. 2» 
Tit, a. Sea. 8. 


L 3 import 
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import Lands holden of another by 
Service (m). 

In conveying or conferring thele 
Fees or Eftates in Fee, though they 
are now^ contrary to the Original 
Purity oi proper Feuds, become ven-' 
dible, the ancient Form of Donation 
is ftill preferved ; and a Feoffment^ 
whether conftituting or transfering a 
Fief or Feey retains even at this Day 
. the Form of a Gift (n) : It is perfe<9:^ 
cd and notified by the fame Solem- 
nity of Livery and Seifin, or Invefti* 
ture, as a pure feudal Donation (o)^ 

(m) Thus Bra£Ion^ who wrote losg before iitiliUn^ 
fay?, that Feodum eft id quod fuis tenet -ex quacunque eau^ 
Ja Jibi tf haredihus fuis ■ Item dicttur Feidum o- 

lid modo ejus qui alium feoffaty i^ ^od quis tenet ^b a* 
lioy ut ft Jit qui dicat talis tenet de me tct Feeda per Ser» 
vitium militare. Bra£i:. Lib. 4. fol. 236. b> ■ Fle^ 

ta fLib. 5. Cap. 5. Scft. 27.) gives us, in Braffeff% Words, 
the fame double Scnfe of the Word Feodum^ which ii 
cxprcfly agreed by the Lord Coke, i Inf. i, b. ^ Inf. 202, 
and was well underftood by Littkton, as appears from his 
frequent Mention of KnightS Fees, i, e. of Fees bolden 
by Knight Service. Vid. Lit. SeSi. 95, 102, 1 12, 1 13, f^e. 

(n) For DO is the apteft Word of Feoffment, i Inf. 
9. a. whence a Feoffment is called Donatio, Ibid. ^ 
FletayLib. 3. Cap, g. 

(o) Vid. Fleta Lib. 3. Capt 15. Scd. 4, 5. Braft. Lib^ 
2. Oap. 17. Sed. I. 

^nd 
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and is ftill direded and governed by 
the fame Rules ; infomuch that the 
Principal Rule, relating to the Extent 
and Effcd of a feudal Doi;iation, Te- 
nor eft Qbfervandus {^)y is in other 
Words become a Maxim of our Law 
relating to Feoffments, Modus L^" 
gem dat Donationi. In Feofiments 
too^ as in pure feudal Donations, the 
Giver or Superiw, from w^hom the 
Fief or Fee moves, muft exprefly li- 
mit and declare the Continuance or 
Quantity of ^e Eftate he means to 
confer, or elfe the Fec^ee or Donee 
fliall have an Eftate for Life only 
(q) ; for Feoffments are ftill fa fai? to be 
confidered as Gifts, that diey are not 
to be extended beyond the exprefs 
Limitation or manifeft Intention of 
the Feoffor (r) ; and therefore as the- 
Perfinal. Abilities and Services of the 

(p) Vid.-Sup. p. »r. 

(q} I Inf. 42. a. Oag. dtsjure feud. 5^. 

(r) Feodum ex fua Natura eft fpecies qutedam Dttiatic^ 
tufi (^ tequum eft ut emnes Donationts Jint JiriRi jurhr 
ne ^is plus domjfe frafumatur q^am in Dmatlone txprefi. 
J'erit. Crag, de jur. feud. 50. Vid Sup. p. 16, 17. 

L 4. Feoffea 
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Feoffee were originally fuppofed to be 
the immediate or principal induce- 
ments to the Feoffment, die Feoffee's 
JEftatc in the Fee fhould fubfift no 
longer than his Life j unlefs the Febf-r 
for^ by an exprefs ProFiEbn in the 
Creation or Conftitution of ^ Feey 
g^ive it a longer Continuance. 

Feoffments had likewife anciently, 
^that is to fay) before the Statute 
^ia F^mpfores Terrarumy aimoft all 
the Confequences of pure feudal Do^ 
fifttjons : for they, witjieaut any Words 
f^ Rcfervation, created a Tenure be- 
tween the Feoffor and the Feoffee, 
ftnd the Feoffor was, in Confequencc 
of his own Gift (f), on Account of the 
Services he receiv'd, or was fuppos'd to 
receive from his Feoffee, bound to war-^ 
rant (t), and defend his Seiiin or Pof- 
ieffion ; and if he could not maintain 
it, was obliged to make him Satisfac- 

(0 Vid. gtatut. de Bigamis, 4 Edw. I. Cvp, 6. 1 Inf. 
J84. a. 4 Rep. 81. 

(i) Wurrantiaare nihil aliud eft fuam Po^dentem de^ 
fendere. Fkia Lib. 5. Cap. 15. Br«d. Ub. 3! Cap. 16. 
Sc(a. IQ. 

tion 
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tion by rendering to the Value of tke 
Fee, if it was evided (u). 

Although this might lufike to coti- 
vince the Reader that our prefent Te- 
nures are altogether Feudal, yet I 
fliall confider fome of the moft anciA 
ent Qualities of Tenure^ as that our[ A*'^*^^^ 
Eftates were not alienable, teftamen- T" y^-^^^*^^^ 
tary, and the like, and fliall fubmitlc^ 
them as farther Evidences of the feu- | 
dal Nature of Tenure. 

I. It is very certain that. our Fees 
or Eftates could not at Common 
Law be aliened without the Licence 
and Confent <^ the Lord (w), and 

thaJt 

(o^ V'ld, Sup. p. 38, 39. Glanv. lab. 9. C3ap. 4. 

(w) Vid. Spelm. Treat of Feutls. 21. Somn. Treat, of 
Gav. 8, 9. Bacon Hift. of the Eng. Gov. 274. 

Tho true Reafon is given by Plnodm {Arguendo Mo. 
ifZ.) viz. ^ia Us Confidences del Tenure {ceft) le Ho- 
iHagei Fealtyy Service^ (ft. fuerent muttialment appro- 
friate al Perfon del Roy (^ le Tenant per le Original 
done, iffintpte il ne fuiffoit ejioyer tve rtejm dt eifx 

pt^errer ou fevtrer fans gree, fife. 

It is faid indeed Bro. fit. Alienaiion 10. that a Te- 
nant holding even of the King ptet afyener devant An, 
20 H. ni. ty frmiment fans lyctnce qtu " outer Home 

pcet But whether ri»is Opinion be not grounded 

upon a miftaken Senfe of Magna Charta Cap. 32. is left 
to the Reader, upon what is fuggefted in the Text con- 
cerning that Statute, hf. 157, i jS. 

Thft 
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that this Reftraint of Alienation was 
a feudal Quality of Tenure is hardly 
to be doubted (x), fxnce it is not o- 
therwife to be accounted for (y) : 
But though Tenants in general could 
not de jure alien or transfer the 
Tenure itfelf, yet the Tenants of 
Common Lords might give Part 
of their Lands (z) to hold of them- 

felves 

The Lord Coke (i Inf. 43. 2 Inf. 65, 66, 501.) ftippo- 
fes, that, tho* a Tenant could not at Common Law alien 
a Part to hold of the Lord, becaufe the Lord's Seigniory 
was intire, yet the Tenant might have made a Feoffment 
of the Wh$U to hold of the LcM'd, becaufe there no Pre- 
judice enfued, tic. but this Suppofition is fo contrary to 
the feudal Notions of Alienation, {Zuf, p. 29J and Ok 
inconfiftent with any reafonable Conftrudion of the Statute 
^ta Empt^Tis I'trrarumj that it is not to be credited. 
• Vtd. GlanvH Lib. 17. Cap. I. Bairn HIJl. of Eng. Gov. 

374- 

(x) Vid. Sup. p. 29, 30 . 

(y) Efpeciaiiy if we may fuppofe the Saxon Borland 
and Thamland to have been alienable, as we are aflured 
by Mr. Somner they were. Vid. Somn. freat. Ga%h S7> 
88, 89. Spei Treat, rf Finds 21. 

(z) Potifi quHibit Likir Honw tirram habins ^an* 
dam partem terra fua cuni filia fua^ Vil cum aRn qualir 

bet muliorty dare in Maritagium ■ ■ ^uilihet etiam 

cuicunque voluerit poteji dditt quondam partem fui libiri 
tinementi in remutterationem fervitii fui, vcl Loco reli" 
giofo in Eleemojynam ■ n ■ . Licet autem. ita generaliter 
cuilibet de terra fua rationabilem partem pro fua, volunr 
tate cuicunqye voluerit libere in vita fua donare, tic. 
Glanv. Lib. 7. Cap^ \. Bjt in all thefe Cafes the Done^ 

3 held 
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felves (a), and did in Fad: often diA 
pofe of the whole (b), by which, 

held of the Donor. Tenentur dktem Hareies Dmat^ 
rum Donationes li re% Denaias Jicut rationabiliter faSiaf 
funt^ Hits quibus fa&a funt (^ handibus Juis Wiarranti'^ 
tare. ' Glanv. Lib. 7. Cap, 2. 

(z) This Diftindion between Alienatim to hold of the 
next or fuperior Lord, and a Gift or Feoffment to hold of 
the Tenant himfelf, anfwers the feudal DiftinAion between 
Jlienatim and StiUnfeud^tUn : For though. Subinfeuda" 
tion (by which a new inferior Feud was carved out of the 
old, the old one ftill fubilfting) was allowed by the feit- 
dal Law ; yet Alienation (by which the original Feud it- 
felf was transferred, and a new Feudatary fubftituted in 
the Place of the old) was not, (Vid, Feud^ lib. 2. firV. 
3. 26. Sea. 5. Tit. 34. SeH. 2, 3. TirV. 108. Crag, de \ur. 
Feud. 343. Schilt. Com. ad Cod. jur. Aleman. Cap, 30. 
Stry. Exam^ jur. Feud. Cap. 19. ^eji. 23, 24. Zouch 
Defcrip. jur. temp. 1 1, 12. Seld. Ttt. of fhn^ 572.) The 
Alienation therefore here faid to be unlawful muft be un-^ 
derflood of Alienation to hold of theYuperior Lord, as it 
is oppofed to Subinfeudation, u «• a Feoffment by the Te- 
nant tQ hold of himfelf. 

(b^ That a Tenant might, in Henrj IL's Time, under 
fome Circumftances, have given the whole Land, appears 
from Glanvily fLib. 7. Cap. i. p. 46. a.) viz. Si (i» 
fcil't qui terram fuam donare volueritj nullum H^re-^ 
dem fllium vel filiam ex corpore fuo procreaverit^ poterat 
ex ^aftu fuo cuicunque vohierit quondam partem donare 

Jive toium quafium {in vita fua) hofreditabiliter -^ • 

Sin autem fef H^reditatem W ^ioftum habuerit^ tunc 
indijiinSfe verum eji quod poierit de quajtu fuo quantam* 
Hbet partem five totu'm cuicunque volueret donare ad rer 
inanentiam, de hareditate vero fua nihilominus dare po^ 
tefiy fuundum quod pradiSlum ejl^ dum fciP^t ratiombi^ 
liter hoc fecerit, 

Emptiones vel Deinceps Atquifttiones fuas det, cut magis 
^elit* Si Bocland habeat quam ei Farentes fui dederunt^ non 
piittat earn e^tra Co^natifinem fuan^. \^. H.L Cap. 70. 

though 
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though they could not force a new 
Tenant upon the Lord (c), yet they 
put him to fojjpe Inconveniences (d)* 
This Pradice (e) therefore was rer- 
ftrained by Magna Charta^ Cap. ^^2. 
Nullus LAber Homo det (f ) de aetero 

am^ 

(c) Vid. Bacon Hift. of the Engl. Gov. 174. 

(d) As Lof$ of IVardfhipy Marriaie^ 'EfchiOt and the 
like. Sis thi PreamUi to tkt Slat. Quia £ap. Terr. 
^8 EJw. I. 

(e) That thU wis the PraAice rcftrained by thb Law 
appears from Stairfordj who fays that this Statute is but 
t CpDfirmation of the Comoion Law, as it doth appear 
hf that (fays he) that is written in Glanvil^ {Sup. p. 155, 
m. 15^. IB.) for fo one that held by Knifht-Servicey ii he 
might have been fufiered to alien the greateft Part of his 
Land, lie would have aliened the fame peradventure to 
bold of him but in Socage^ or by fome fmall Rent, and 
then having fo little a Livelihood left to bimfelf, how had 
h^ been then able to have done the Service of a Knight^ 
or a Man of War? or what (hould his Lord have had ia 
Ward to have found one to have done the Service? Surely 
little or nothing, whereby the Strength of the Realm 
might have much decayed : Therefore it was a reafonable 
Law to reftrain him, as me feemeth, (5V. Stanf, dt 
Prarog, Regis 28. a. 

The Author of the Mirror, I confefs, takes the Re* 
ftraint of this Law in another Senfe» faying, that Le Point 
de k grand Charier que defend que nul alien fa terre en 
prejudice del Seignior del f^ ejl enterpretable en ceji man-- 
^H^ f ^Jf^ ^ tenant ne alien le fiew fm Seignior fans fin 
ajfent^ ou a ienir en chief de Seignior fans encreafe det 
memel fervice, Mir. Cap. 5. Sc£l. 2. p, 316. 

(f j The Word DO, as ufcd in this Charter, in Glanvit^ 
{utfup. p. 155. m.) and, in all FeofFments between com- 
mon Peifons, was plainly, before the Stat, ^uia Emftores 
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ampUus alicui quam ta de refiduo ter- 
ra poffit fufficienter fieri Domim FeocU 
fervitium ei debitum (g). The Worda 
de ccetero do not (as I take it) fiippofb 
that the Tenant might before have 
lawftiUy aliened qt gin)en the ff^bole of 
his Land to hold of himfelf ; becaufe 
then this Chapter, prohibiting it for 
the Future, would have been a Re»« 
ftraint upon the Tenant's Liberty at 
Common Law : But they plainly {up- 
pofe fuch Crifts or Alienations to have 
been unlawful, which are therefore re- 
ftrained meerly in Confirmation 6f the 
Common Law. And it is obfervable 
that, though this Chapter of Magna 
Charta allows the -Tenants of Com-* 
mon Lords the Liberty they claimed, 
of giving a reafonable Part of their 
Lands to hold of themfelves ; yet it 

Ttrrarumy a Word of Subinfeudatm ; the Law before^ that 
Statute (without an/ Words of- Refe>vatton) creating a 
Tenure between the Donor and the Donee, or f'eonbr 
and Feoffiw, as now called. 

(g) The Words de refidm ttrrtt IS fes£ Strmtiutk 
)»lainly diftinguifh between the Lmd and the Ftti in- 
«fniuch as the Rejidut of the Land was to anfwer thi 
Service of the wkeh Fit. 

was 
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Was not underftood to allow the King's 
Tenants the like Liberty of giving or 
diifpofing any of their Lands to hold 
of thcmfelves (h). 

Hitherto 

(b) The. Lord C^h {% Inf. 65} ^ys^ ^thftuthe Tenant 
of a common Perfon might, before ibis Chapter of Mag^ 
ka Cbarta^ have made a FeoiFnient of t'arcel of bis Te- 
naocy, to hoU of himfelf : But that it was doubted in the 
King's Cafe whether his Tenant Inight or no 
And if it was a Doubt before, it muft remain fo notwith- 
ftaodHig this LaW} which i& liieerly rcftri^ive^ a nd not 
enablin g : But when, or upon what (j round this Doubt 
~dr Diffeitnce WiS firfl made, he does not fay, l)or is it t6 
be conceived ) fince it is clear that Subinfiudathm were 
warranted by the Feudal Law, {utfup, p. 156. m.) and 
that they were an original and neoeflary Branch of the 
feudal Policy itieif, (Ftd. Sup. p. 7, 8.) and tbo' fome Mo-^ 
dern Feadifts feem to countenance this Diflereiice ; [Vid. 
Strj. $xam. jtar. feud. cap. 19. j^ 26' SMlu Cwn. nd 
Cod.jur. alnaan. Cap, 49.) yet it fecms to be rather a £0- 
la/f than a^ gentrai fiadal I>lftindion ; and therefore it is 
Matter of hiquisj^ when it was firft ilarted in Ef^landt 
Vox though the Lord Coh fayt» that it was a Doubt be- 
fore Magna Cbarta ; yet it is not to be imagined that it 
Viis always a Doubt, becaufe the many fubordinate Te.^ 
nures and Manors fubfifting at this Dayv are fo many £- 
videooes that it was not : And that it was not doiibtcd 
until the Time of H^rrry III, is highly probable from the 
Stat. 34 Edw. III. Cap. 15. which malces good all fuCrh 
Alienations made# by People who held of the King's 
Gnat Grandfatbir^ or of other Kings before him$ 
exprefly favtng his Prertgativi of the Time of hip 
Grandfather f Father ^ and ^ bis mm Ttnu. 

This Saving of the King's Prerogative from the Tiirc 
of Henry III. and not of the Times before him, muft ap- 
pear fomewhat extraordinary, unlefs fuch Alienations 
were firft queftioned in his Time ; and if fo, the 

Saving 
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Hitherto' the Do<af ine of Alienati- 
on, whether to hold of the Lord, or 
of the Tenant himfelf, feems to have 
been clearly Feudal ; and the firft Sta- 
tute that materially . varied from the 

Saving of the Prerogative from that Time may reafon*' 
ably enough be accounted for ; inafmuch as fuch Perfons^ . 
as aHened afterwards might be tfiought to have done it 
with their Eyes op^n^ and in Defiance of tht Prengativi^ 
which the King therefore from that Time infifted upon, ^ 
Hence then we may fuppofe it partly arifes, that a new 1 
Manor cannot be created at this Day ; for if this Statute / 
was thought neceflary, as plainly it was, to make fuch I 
Alienations good from the Time of Henry III. the Sa- i 
ving of the King's Prerogative from that Time implied^ V 
that they were not from that Time to be countenanced. | / 
And tho* Sir Henry Spebnan {Pojfhum. Treat, of ancient 
Deeds 250.) fuppofes, that the Courfe of creating new 
Manors was ftopt by the Statute ^ia Emptores Terra- 
rum, which reftrained the Tenants of Common Perfons 
from aliening to hold of themfelves ; yet it could not in-* \ 
tkely ftop it ; fince the King's Tenants in Capiie were | 
not within die Reftraint or Licence of that Law, and 1 
might, as they conceived, alien to hold of themfelves, / 
until they were in EfkSt reftrained by the above- men-* / 
tioned Statute of Edward TIL 

Brookj Roll zn^ Pincb give us another Reafon, inde*-^ 
peiident of both thefe Statutes, why a Man cannot at this 
Day create a new. Manor^ notwithftanding be give, fay 
they, Land to many feverally in TaiJ, to hold of him by 
Services and Suit of Court i for tbo% fay they again, he 
may make a Tenure^ jtt he cannot make a Manwy be- 
caufe a Manor cannot be without a Courts and a Court 
cannot be but by Continuance Time out of Mind. Vid^ 
Bro. Tit. Comprif. 31, 34. T$t. Tenure 1 02. 2 Roll. Ab. 
120. Finch of Law 142— —But it is an obvious Ob- 
jedion to this Reafoning, that the like Reafoniflg might 
have prevented any Manors at all. 

Law 
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Law of FfiUiys in this Particnkr, wad 
the Stat, ^ia Emf tores Terrarumy 
1 8 Edw, I. which reciting the In- 
ccMiveniences <£ Feoffments to hold of 
the Feoffors y and not of the Lords of 
the Feey granted ^^ud de c<uero U^ 
ceat unicuique Libero Homini terras 
fumfeu tenementa Jua, feu partetft inde 
ad Voluntatem fuam Vendere^ Ita ta- 
men ^md feoff atus teneat ferram il" 
Jam feu tenementum iUud de capitaU 
Domino feadi illius per eadem Servitia 
^ ConfuetudineSy per ^^e feoffator 
fuas ilia prius tenuit. So that this 
Statute took from the Tencoits of 
Common Lords the feudal Liberty they 
claimed of difpofing Part of their 
Lands to hold of themfehes^ and, in^^ 
fiead of it, gave them a general Li- 
cence to fell all, or any Part, to hold 
of the next immediate Lord (i), which 
they could not have done before, vrith* 
out the Confent of the Lord. 

(i) The Vforis'dt Capital! Demtnt in this Statute ar« 
to be underftood of the next immediate Lord. 2 In/f* 
501.' and Duttimis Rex, and Domlnus Capitalii are in 
4)is Senft diftinguifbed. Braa. Lib. 2. Cap, 16. Sta. 7. 

thi% 


Lav) af Tenurei: 1 6z. 

THis Statute however, not extending 
to the King or his Tenants in CapitCy 
left them as they flood at Common 
Law, (k) until the Statute de Prceroga-^ 
tivaRegisj.iy Ed. 2. cap. 6. viz. Nul^ 
lus qui de. Rege tenet in Capite per fer-^ 
isitium militare poteji alienare Majo^ 
rem Partem terrarum fuarum it a quod^ 
refiduum non fufficiat ad faciendum 
Servitium fuum fine Licentia Regis y 
fed hoc non confuevit intelligi de mem-^ 
bris W particulis^ (1) earundem terra-r 
rum. Stanford \xvLdi^v^2LX)A% this Re^ 
flraint of Alienation of the greater 
Part without Licence, as a Conceilion, 
that fuch Tenant might alien the lefs 
(m) ; and yet it doth not appear 
that Alienations, even of Part with- 


(k; Vid. F.N. 8. 17s. A. 2ri. I. 235. A. Lit, Seft, 
J40. I Inf. 43. b. 99. a. 133. b. 2 Inf. 67. a. 

(1) This Declaration feems very extraordinary, inaf-. 
much as it doth not appear, that the King's Tenants 
could, more thah other Tenants at Common Law, ali^n 
to hold of their Lord. without his Licence : And inafmuoh 
as it ^vas a Doubt from the Time of Henry III. to' 
this Time, and for many Ye^rs after, whether fuch Te? 
nants could,. as the Tenants of common Perfons, alien, 
any Part to hold of themfelves. Vid. Sup, 159. m. 

(ii)) Stanf. de Prsrog. Reg. 30. a. 

M out 
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put Licence, were ever pradifed by 
the Kings Tenants in Capite, after this 
Statute : The Reafon poflibly might 
be, that as enough was, even by this 
Statute of Prerogativey to be kept in 
all Events to anfwer the Services, which 
were the Tenant^s Equhaknt for the 
Whole y nothing lefs than the Whole was 
thought fufficient to anfwer them (n). 
But tho' the Statute iluia Emptores 
Terrarum did not fet the King's 
Tenants in Captte at Liberty to alien 
without Licence, yet it impowercd 
every one, who held of the King as 
of an HonoTy Baronyy Manory or 
Seigniory y and not in Capitey to alien 
without Licence; and the Reafon 
why the King was bound in the one 
Cafe and not in the other, feems 
to have been, that it is declared by 
Magna Chartay Cap. 31. ^2XSiquis 

(n) And therefore if a Tenant of the King, even af- 
' ter this Statute, aliened any Part of the Land without 
his Licence, the King might diftrain in that Part for the 
whole Rent or Service. Stanf. dt Prartg, Regis 30. a. 

tenuerit 
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Unuerit ' de aliqua Efchaeta Jicut da 
Honore Wallingford-— -- — *^jB^ de aliis 
Efchaetis quce Junt in manu nojira ^ 
Jint Baronias (o) non faciei nobis aliud 
Jervitium quam facer et Baroniy Ji 
Baronia ejfet in manu Baronis^ ^ nos 
eodem modo earn tenebimus quo Baro 
earn tenuii^^-^^^-^So th^t the King was 
not, ftridlly fpeaking, bound by thq 
Statute ^ia ' Emptor es Terr arum j 
but by this Chapter of Magna Chart ay 
in which he declares that he would 
hold a Barony y as the Baron held it, 
^nd is therefore bound, becaufe the 
BaronyN2i% or would have been bound by 
the Statute ^luid Emptores Terrarum : 
And becaufe Seifiires were made, not-^ 


^o) /. e. Baronies, Manors or Seigniories. 2 Inf, 64, 
for Manors were anciently called Baronies, as appears 
from Sir H, Spelrjion^ (Glrjf^ ad Verb, Manerium) who 
feys, that Manerium efl Feodum nohile^ partim Vafallis 
cf&ueffum^ paftim Domino in ufum Familiat fua ium 
'JurtfdiSfipnt in vajallos ob concejfh pradla refervatum^ 
totu/H vera f$odum Dominium appellatur^ dim Baronia^ undt 
Curia qu^ huic pr^rejl JurifdiSfioni hodie^ Curia Baronis 

nomen retinet --^ And the fame Author {ad Verbum 

Baronia) fays, that Baronia dicitur ^andfiji pro Mansrio 
fian4oqi pro Manerir terriUiric, 

M 2 withftanding 
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withftanding this Chapter of Magna^ 
Chartai for Alienations and Purchafes 
of Lands fo holden without, Licence; 
it is declared by the Statute i Ed. III. 
Cap. 13. that no man fhould from 
thenceforth be grieved by any fuch 
Purchafe (p). 

Upon this Conftrudion of the Sta- 
tutes ^ia Emptores I'errarum ^ de 
Prarogativa Regisy the King% Con- 
fent being necefl^y to every Aliena- 
tion oi his Tenants in Capitey it 
was for fome Years a Queftion, Whe- 
ther, if fiich Tenant aliened with- 
out Licence, the Land (o aliened 
was not forfeited y or whether the 
King fhould only feife it by Way of 
Difirefsy imtil a Fine fhould be paid 
for the Cbntempt (q) ; but this Que- 
flion was fettled by the Statute i Edw. 
111. Cap. 12. by which it is enadied, 
that the King fhould not hold Lands 
io aliened, as forfeit ; but that from 


(p; Vid. F. N. B. 175. A. Bro. Tit. Alienation, 33, 34. 
(q) 2 Inf. 66. I Inf. 43. b. Britton, Cip. iZ.fi. 29. a. 
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thenceforth a reafbnable Fine fhould 
be taken. But it remained much 
longer a Queftion, Whether the 
King% Tenants might have aliened 
any Part of their Lands to hold of 
tbemfelvesy as the Tenants 9f Gom- ' 
mon Lords might, before the Statute 
^luia Emptores Terrarum ; but fuch 
Alienations made by Tenants, which 
held of Hen. IIL or of other Kings 
before him,' were at length made 
good by the Statute 34. Edw. IIL 
Cap. 15. faving to X^azKing his Prer^ 
rogative{r) of the Time of his Grande 
father y Father^ and of his own Time.. 

(r) Stanford and the Lord Coke^ both of them, fuppoft^ 
that this Prerogative was to have a Fine only for fuch Ali- 
enation. Stanf. dePrarog. Reg, 29. b. 30. a. 2 Inf, 65. 
^are F. N. B, 235. c. But this could not be the Pre- 
rogative to the Time of Edw. III. becaufe Fines for Ali- 
enation were thenfirji (by the abovementionM Stat, i Edw^ 
III. Cap. 12.) to be taken inftead of the Lands which had, 
till that time, been claimed as forfeit: But, as by that 
Statute Fines were to be accepted uppn all Alienations of 
the King's Tenants without Licence, it might be thought, 
that Subinfeudations^ i. e. Alienations by the King's Te- 
nants to hold of themfelves, were within the Equity of that 
Law, and that Fines ought therefore upon fuch Alienations. 
to have been accepted from that Time, whatfoever Right 
or Cla^irn the King might formerly have had to the Lands 
themfelves. 

M 3 What- 
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Whatfoever the Prerogative was in this 
Particular, it is clear that Fines for 
Alienation were now (f) €fFe<9:ually 
Eftabliflied j and that they were con- 
ftantly paid until the Statute 1 2 Car. 2p 
Cap. 24, which aboliflied them toge^ 
ther with many other Burthens of 
Tenure. 

2. As a Tenant could not alien his 
l^ee or Tenure^ without the Confent of 
his Lord, io neither could he, by th§ 


(f) The Lord Coke infers from thb Statute 34 Ei. HI. 
that the King's Prerogative, to have a Fine for Alienation, 
began in the Reign of Hen, III. (2 Inf. 65, 501. i hf, 
43.) ; but that Statute, faving the Prerogative only from 
the Tipie of //im. III. exclufive, cannot be underfiood to 
give, or even to fuppofe fuch twines in the Time of Hen. 
fll. Sir Hen. Spelman therefore (ays, that Fines lor Ali<«' 
enatlon were not found among us before Edw, I. his Time \ 
tind that they were not eftabli&cjd by any X^w until i Edtu^ 
III. Spelm. Treat, of Feuds 34. And yet no Body can fay^ 
that the King did not, as no doubt he might, from the 
Very Original of Tenures accept previous Fines for hi^ 
Licence or confent to alien, and Fines even fubfequent to 
Alienation, where he was pleafed fo to do ; though it can«> 
not be made out that he was bound to do it, before th^ 
Stat. I Edw. III. and therefore we may date the Original 
of the known Fines for Alienation from this Statute^ ^4 
Degled the reft as o^cafional Tr^nfa^ions only. 
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Feudal {t) or Common Law, alien a Fee^ 
that was not of his own Acquifition or 
Purchafe, that is to fay, a Fee that was 
not originally conferred upon him, but 
that came to him by Difcent, even with 
the Confent of the Lord, -without the 
Confent of the Heir (u), ^i prox^ 
imus erat in Succejfione collaterali (x) ; 
for tho' the Law trufted an Anceftor 
with the Intereft of his own immediate 
Defcendants (y) ; yet he could not pre- 
judice 

(t) Alienatto feudi pa tern i non valet etiam Domini 
Foluntatey niji agnatis confentientibus^ ad fuos Benefit 
cium quandoq; Jit reverfurum. Feud. Lib, 2. Tit. 39. 
— — Stry. Exam. jur. feud. Cap. 2. Q^ 19. & Cap. 19, 
Q^ 2, Crag, dc jur. feud. 346. 348. 

(u) NiJi uhi H4gredes teneniur ad tVarrantiam^ faya 
Brad. Lib. 5. Cap, 10. Seft. 4, Vid. i Inf. 94. b. Somn. 
Treat, of Gav. 39. 

(x) Crag, dc jur. feud. 346. 

(y) The Law poffibly prefuming, as the Lord Coit 
fuppofes in a Cafe of the like Nature, that no Man 
would unnaturally prefer a Stranger to the Heir of his 
own Blood ; (i Inf. 373.) but Crag, gives another Rea(bn„ 
viz. that Defcendentiuniy fi pater alienaverit^ nulla ha-^ 
hehatur ratio^ quia ob Patris faSium indigni reputa* 
bantury and that therefore potejlas confentiendi ad proximum 
jlgnatum a Latere devolvebatur^ (Crag, dejur, feud, 346,) 
This feems to be the better Reafon, becaufe according to 
the Book of Feuds, 5/ vafallus culpam committaty propter- 
quam feudum amittere debeat^ neque Filius neque ejus Defcen^ 
dfnU$ 4^ id feudum revocabunturj fed J^nati — ^— — Vid, 

M 4 F$ud. 
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judice the next Collateral, who having 
a diftind:, tho' remote Intereft in the 
feudal Donation, could not be de- 
prived of itj but by an Ad of his 
own. This manifeftly hints the Foun- 
dation, and partly fuggefts the Rea- 
fbn of Collateral Warranty \ tho' it is 
ttot to be conceived, nor is it within 
toy prefent Defign to enquire, how 
it came to pafs, that the Concurrence 
or fimple Confent of the next Col- 
lateral, which was at Law requifite to 
defeat his own Hopes of Succeflion 
only, fhould fwell up to our Notions 
^H^4y^i/^ ^^ C<?//^W Warranty, and be ad-' 
f^^ ^ T vanced into a mean to defeat even 
Eftates, to which fuch Collateral 
could have no poffible Hopes of fuc- 
.ceeding (z). 

3. As a Tenant could not alien, 
fo neither could he fubjed: the Te^ 



l^eud. Lib. 2. Tit. 26. 31. 98. <7«<f Zaflus in ufus feud. 
Cap. 10. Fo. 100, loi, 102. 
(z) Vid. Lit. Seft. 709. i Inf. 373. a. 
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nancy or Fee to his Debts (a) ; for if 
he might, the feudal Reftreiiit of 
Alienation might have been eafily 
fruftrated. It was upon this Ground, 
that Lands were not, at the Common 
Law, liable to any Execution for the 
'Debts of the Tenant (b), until the 


fa) Although upon ftfi£t feudal Principles, no Paft of 
. a Feud or Fee was liable to the Debts of the Feudatory ; 
yet it muft be confefled, that the feudal Text admits, that 
anciently, NeceJJitate fuadente^ poteret Vafallus Domino infcia 
vel invito feudi partem {mediam feud. Lib. i. Tit. 3.) ven^ 
deri^ retenta videlicet alia parte, feud. Lib. 2. Tit. 9. 
Zafius in ufus feud. 68, 69. But this Praflice .was pro- 
hibited by a Conftitution of Lotharius. Feud. Lib. 2. 7it. 

52. "-It appears by the Cujfumier of Normandy, that 

a Man could not fell or engage his Fiefy without the Con- 
fent of the Lord ; but that it was notwithftanding ufual 
to fell or engage Part ; viz. aulcun ne peut vender ne engager^ 
fe neft du Confentment au Seigneur^ la terre que tient de Itty 
par bommage ; Non pourtant aulcuns ont accoujlume a vendre 
ou engager le tiers eu m^insy pour tant que il remain de Fief^ 
tant que les droiSfures iff lesfaifances des Seigneurs feT dignitez 
puijfent eftre fniSles IS payees aux Seigneurs, Grand Cu- 
ftum. de Norm. Cap. 29, Fo. 49. 

(b) /. e. Other than fuch as were due to the Lord upon 
Account of the Tenancy or Fee itfelf. All Lands being 
anciently, and in the King's Cafe even to this Day, clearly 
liable to all fuch Debts ; obferving only the Reftraint of 
Magna Charta Cap, 8. viz. Nos vel Ballivi nofiri non fei^ 
Jiemus terram aliquam velredditum pro Debito aliquo quamdiu 
Catalla debitoris prafentia (upon the Spot) fufficiunt ad 
debitum reddendum^ ti* ipfe debitor pqratusjit inde fatisfacer^ 

Statute 
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Statute JVeJim. 2. Cap. 18. fubje&ed a 
Moiety (c), leaving the other Moiety to 
iupport and enable the Tenant to do 
the Services of the Tenure. This was 
the firft Statute that any way fubjeded 
Lands to Execution ; but feveral other 
Statutes, as the Statutes 13 Edw, I. 
de Mercatoribus, 27 Edw. III. Cap. 
9. 23 Hen. VIII. Cap. 6. were af- 
terwards made, by which Lands were 
fubjeded, in a ipecial Manner, to the 
particular Liens created by thofe Sta-- 
tutes. 
(^/-y"^^ j^ 4* As Tenants could not, by the 
A^^l Ja^< '^'^eudal or Common Law, alien their 

y^i.^^/::,/y^ Tenancies wi^out the Licence or Con- 

'^ lent of the Lord ; fo neither could the 

Lord himfelf alien his Seigniory (d), 
that is to fay, transfer the Fealty and 
Services of his Tenants without their 
Confcnt (e). Hence Iprung the Doc- 
trine 

(c) Vid. 2 Inf. 394. 

(d) Vid. Sup. p. 30. 

(e) Videndum ft Dominus atttrnare poffit alum Homagivm 
& fervitium t mentis fui contra vohmtatem iffius Tentntis : Et 
■viaetur quod nttiy (^ maxime Homagium, quia tale ftqueretttr 
itKonvemtns quod pojpt tum/uijugare CafitaU Inimmfuty if 

per 
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trine of Attornment i which was partly 1 
avoided by the prefent Method of Conr \ yi 

veying to Ufes (f), and is now, by a / /^^.^^^^^-^ 
late Statute for Amendment of the \ >/ /^ 
Law, quite aboUflied (g). j /^^ * 

5» It was likewife, as is before ob- 
ferved (h), altogether as much againft ^ 

the Nature of a Feud, that the Feur 
datary fliould difpofe of it by JVill^ 
as that he fhould otherwife alien it. 
Upofi this Ground .it was, that though 
Laqds were devifeable until the Con- 
queji (i)y or rather until the Eftablifh- 
ment of Tenure ; yet then, or ibon ' 

after (k), the Power of diipofing by 

JTiU ; 

pit qu»d amfitur Sacrammtum fidelitatis faati W, fni €um 

damnificari intenderei E/i ii alia t^tffa fimn i$ma^ 

gium & firvitium attornar$ mn p9ffity utfi Vilit hnrmgUm 

atfdnmar^ tali^ ;«i nihil bfAeat in Bonis^ unde f^offit warran* ' 

iizariy difenitrty li ixcamUum fui^n. Br4<3« lib. 3* 7 

Cap, 3S. Sea. 13. I Inf. 309. a. 

(fj Dcvifed after the Stttutq 27 H 8. Cap. 10. 

(g) See the Stat. 4 Amug^ Cap. 16.' Sea. 9, 

(h) Vid. Sup. p. 31. 

(i; Vid. Somn. Treat of Gav. 84. 89. Spelm. Treat 
of Feuds 22. 

'(k) After the Coming of the Normans — ^-*— a feudai 
Tenant, or Tenant by Knight-Sirvia (as we call him) 
^ould not devife his jland by Will before the Stature 

3* a^ ' 
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Tf^ill generally vaniflied (1), except of 

Socage Lands and Tenements in fome 

Cities and Burroughs (m), where it was 

y ^-^; retained (n), or rather indulged ; it 

^ Ui^^^^< ^^^/^ htmg of little Confequence into what 

.^^-^^^"3 ^ Hands (uch. Tejmres fell. And thus 

y/y // / far it is true, xkizX. NullumTeftamentum 

/-^^./^^^ /j/W WJ manfit pro Lege (o), until the 

, /V^V^.^|^^^*^ Statutes 

/ 32 H. 8. though It were with Licence of the Lord, or of 

the King himfelf. Spelm. I'r tat. of Feuds. 21.— 25. The 
Lord Hali indeed, (Hift. of the Com. Law 222.) fuppo- 
fes, that the AiKeftor might, by Willj difpofe as well Lands 
as Goods, till the Time of Hen, II. but this feenM to be 
contradided by Gknvily who wrote about that Time. 
Ftd. Glanv. Lib. 7. Cap. i. p. 45. 

(]) As being contrary to the Nature of Tenures ; for 
the Reftraint of difpofing by ^11 was not mcerly cau- 
tionary (as fome have thought), left a Man (hould do that 
in Exiremisy that he would not have done in his Health, 
or with his Senfes about him ; but it was ftridly Feudal: 
And the legal Apprehenfion, or Prefumption of Infirmity, 
^ feems to have been rather a Reafon for continuing this 

Reftraint fo long after the Stat, ^ia Emp, Terr, by 
^ which the Reftraint of Alienation was taken away, thaa 

' the Ground or Reafon of the Reftraint itfelf. 

(m) At Common Law Lands were not devifeable : But 

by Cuftom in ancient Cities and Burroughs, Socage Lands 

' and Tenements were devifeable. Lit. Se£f. 167. 6 Rep^ 

.16, 17. Spflm. Treat, of Feuds 25. 

(n) Vid. Somn. Treat, of Gav. 89, 90. Bacon Hift% 
of the Eng. Gov. 203. 

(0) Vid. Spclm. Gloir. ad Verb. Qavcletum* 


Lan}} of Tenures. 174- 

Statutes 32 ^ 34 Hen. VIII. gave a 
Tejiamentary Power over Lands, fub- 
jed only to the Reftridions and Con- 
ditions of thofe Statutes. But though 
Lands were not, as is fiiggefted, de- 
vifeable from the Time of the Conquefl 
until the Time of Henry VIIL yet 
upon a Diftindion ftarted, foon after - 
the Statute ^ia Emptores Terrarunty 
between the Land and the Ufe or Pro- 
fits of the Land, Feoffments to Ufes were 
invented ; by Means whereof a Man 
might, before the Statute Z'] H, VIIL. 
Cap. 10, by ^/// diljjofe of the Pro- 
fits^ though he could not difpofe of 
the Land itfelf 

How far the Reader- is fatisfied con- 
cerning the Nature of Tenure^ is pot 
to be guefled ; and therefore it may 
not be impertinent to fhew, that the 
feeming Hardfliips in our Rules or 
Laws of Difcent, as the Preference of 
the eldeft Son, and of Males, the Ex- 
clufion of the Father and of the half 
Blood, are likewife Feudal, and that 

they 
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^^j^ ^S^ ZT ^ey are to be aecounted for only as 

^*y^^J^ foch. 

,^c<^^t4^^'m^ ^'^^ I * As to the Preference of the eldef^ 

^^Ejjjjr i^^'A^^'ySon, it is to be remembered, that 

* though all Feuds might, "as above 

(p), originally fall amcmg all the 
Sons ; yet that Courfe of Succeflion 
Was varied (before any Syfiern of 
Feuds was written or digefted) in 

u Confequence of a Conflitution of the 

Emperor Fredericky viz. Ducatusy 

-.' Mar c hi a y Comitatus de catero non di- 

vidatur (q) ; upon which Feuds in 
general were divided into Feuda di-^ 
vidua ^ individua ;■ of the latter 
Sort amongft us, as well as the Nor- 
mans (r), were the Honorary and Mili- 

(p) Vid. 6up. p. 31. Spelin. Treat, of Feuds, 13. 43. 

(q) Vid. Sup. p. 31. 32. 
' fr} Tout heritage eft partable ou non partable: Len 
di^ qi|e I'heritage neft pas partable en quoy aulcune partie 
ne peut eftre fouiferte entre les freres par le Coufhime de 
pays, ficonte le Fief de Haubert, Les Contes & les Baroi> 
ntes, &' ks Sergenteries, en quoy la Garde appartient aux 
Seigneura tant que les Heires foient eh Aage. L'hericage 
eft appelle partable en quoy le Seigneur ne peut reclamer 
9ulcune garde. Sicome font vavaflbureries, H tout aultr^ 
tenement villain, & le Bordage tn le Soi^rg^, Gnm4 
Cufiwn. de N^rm. Cap. 26. A. 41. ^. 

tary 


Lav) of Tenures. i^6 

tary Fees or Tenures^ to which the 
eldeft Son, becaufe he was fooneft 
able to do the Duties of the Fee or 
Tenure^ was in the Order of Succef- 
{Ion Jingly preferred. But to all o- 
ther FeudS) as being divijibhy all the 
Sons might equally fucceed ( f ) : 
And as tor the total Difcent even of 
Honorary and Military Fees^ whether 
it obtained in England^ before the 
above-mentioned Confiitution^ or af- 
terwards (t), as a thing agreeable to 

the 


{{) Cum qUis Htcrediiatem hahms moriatur^* ■ Si 

plures reliquerit film dijiinguitur utrum tile fuerit 

Miles ^ five per feodum militare tenens, aut Liber Sokemannus .* 
^ta fi miles fuerit vel per militiam tenenSy tunc fecundumjus 
Regm Anglia pritnogenitus filius patri fuccedit in totum. It a 
quod nullus fratrum fuorum partem inde de jure petere potejl. 
Si vero fuerit Liber Sokemannus ^ tunc quidem dividetur hare^ 
ditas inter omnes filiosj qmtquot funty per partes aquales^ fi 
fuerit Socagium fiT id antiquitus divifum. Glanv. Lib. 
7- Cap. 3. pw 49- »• 

(t) Mr. Somner fuppofes, that no one can doubt, that 
the Dkcenf of Knight^Service Land to the eldeft Son alone 
was lefs ancient than the Canquejl. {Fid. Somn, Treat, of 
Gav, 82. 89.) Whereas this was aConftitution of Frede- 
rick L who was not chofen Emperor until the Year 1 F52, 
ov{zsMat. Wefim. fays) 1155, which was about the Time 
of ouF Henry il. in whofe Time the Lord Hale fays the 
total Difcent firft prevailed in England; (vid. Hale Hifi. 
of tb( Common Law 221, 222, 226, (^c,) and if fo, it 

is 


^^: 
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the Defign and Nature of Feuds, or 
whether it obtained with us in Imita- 
tion of other Countries, or by Vir- 
tue of an exprefs Law of our own 
(u), is not worth our Inquiry ; fince 
it is certain, that it was thought con- 
venient to preferve the Fee^ and the 
Services of the Fee intire, as the 
beft Means to maintain the military 
Force of the Kingdom upon a regu- 
lar and eftablifhed Foot (x) ; and that 
it did therefore every where prevail, 
and was every where inviolably ob- 
ferved (y) : But Socage Tenures not 
being of the fame Importjuice, as 

is not impoflible that this Conftltution Ihould, in fome 
Degree, hint or forward it { for though this, or any other 
imperial Conftitution, could not as fuch afFed us ; yet 
the Ground or Reafon of it being Feudal might prevail, < 
as fuch. 

(u) No Notice or Hint of any fuch Law is to be found, 
fave only that the Author of the Mirror fays, that among 
the Conftitutions of our old Kings, erda'm fuit que Fee de 
Chivaltr deviendrtit al eigne fits per Succtjfim de Heritage iS 
que Socage Fee fuit partable ferenter les males Infants, Vid. 
Mir. des Juft. Liv, i. Cap. i. Seft. 3. 

(x) Vid. Somn. Treat, of Gav. 82. i Inf. 14, a. Hal» 
Hift. of the Com. Law 223. 

(y) Even in Kfnt- tiale Hift. of the Cptnpion Law, 
225. 

the 
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tlie Honorary and military 'Tenures^ 
were, as Feuda dividual left to de- 
fcend, according to the old Ufages and 
Cuftoms of the feveral Parts of the 
Kingdom where they lay (z). Info- 
much that it was fome Time after the 
total Difcent had, as above, pre- 
vailed, that SoiagBy in Imitation of 
the more Honourable Tenures^ be- 
gan generally (except in Kent and 
fome particular Feuds and Places, 
fays the Lord Hale (a), which ad- 
hered to their Old Ufages and Cu- 
ftoms) to defcend to the eldeft Son ; 
but where the total Difcent was not 
admitted, the old cuftomary Difcent 
remained, and muft ftill anfwer for 
the particular local Difcents (b) re- 
maining at this Day. 

2. As to the Preference oi Males j it 
muft be remembered, that. Females 


(z) Somn. Treat, of Gav. 82, 90. . . 

. (a) Vid. Hale Hift. of the Com. Law 1 19, 120, 153, 
154, 226, 228. 

(h) As of Lands of the Nature of Berough EngUJhy Ga- 
vtlkind ioiii the like. Fid.Lit. SeB. 165, 21c, 211. 


N could 
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could not by the Feudal Law fucceed 
to a proper Feud ; becaufe they wer^ 
unequal to the Duties or Services^ 
for the fake of which it was K:hiefly 
created (c). And if it be farther 
obferved, that it is ex paBio, or by 
the Cufiom of particular Countries, 
that they are even at this Day admit- 
ted to Aicceed to any (d) > it can-^ 
not feem ftrange, that the feudal Pre- 
ference given to Males (e) fhould 
prevail with v&\ Becaufe as Feudy Fee^ 
and Tenure^ are Synonimies, and ita- 
port but one and the fame Policy, iuch 
Preference is plainly agreeable to thq 


(c; Vid. Sup. p. 28. 

(d) Prolts foeminei fexuSt Vtl ex fiemnet ftieu defceniinti 
ad fucceffimem afpirare uon ptteft^ nifi tjus Condttimit fit 
ftuduniy veltx paiia acguifitum. Vid. Feud. Lib. 2. Tit. 
2. ^ft. 2. Tit. II. 30. 50. 104. Stry. JDxam. jur. 
Feud. Cap. 4. Q^ 9. Feeofinimtm feudum tftt ftud vtt 
a Ftemina defctndity vel in fUcd Famitue fucttdunt, pud 
tutu a propria feudl Natma abbarrtat^f^—^aliuiidt e* ptildg 
4iut a mtribus RegiMum^ five Praviaciarum introduffum efi. 
Crag, de jur. Feud. 52, 236, 237. 

(e; Vid. Feud. Lib. i. Tit. 6. & Lib. 2. Tit. 11, 17, 
Hann^tpn^ d« jure Feud. Lib. 2. Cap. 9. Stry. E^uvrt. 
jur. Feud. Cap. 4. Q. 12. Cn^. de jur. Feud. 53. 

Nature 
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Nafilte of Tenuresy and highly reafbn- 
able(f). 

3. A» to the Exelufion of the Father 
frc«n any pt^bility of flicceeding to 
the Son's Inheritance, as fuch) it is cer^ 
tain, that the Father cannot fucceed 
to the Son ; becaufe it is againft the 
feudal Rules and Gourfe of Sucr 
ce&n (g), which did not obtain a- 

gainft 

. to V\i. LL. H. T. Gap. 7&. Stat. At frArog. ftegw 
Cap. 16. Glanv. Lib. 7. Cap. 3. p. 50. a. Somh. Treat, 
«>fGav. f. 8. , 

(g) SucceJ/tonis fiudi talis V^ Nafura quoi ofcerJenUS 
Tun jitcciduyttj i)erbi grntia^ Pattr filio. Feud. Lib. 2. Tit. 
50, 84. Ravenna in Confuetud. Feud. Tit. 50. Upon 
^Vhich the Maxim in out La^^, ^e Enheritance poet limaU 
inent dipendery mei mfr^ afcender^ (Lit. Seft. 3.) may be 
ruppofed to be grounded. 

In this Rfcfpeft the Alodial and Feudal Property dificred 
{yid, tianrutan. de jun feud. Lib, 2. Cap. 5. p. ib\) It 
appears tnt. Leg. Salicas^ Tit. 62. tyAlode^ isf Int. Leg, 
Ripuariorum Tit. 56. De Jlodibus^ that Si quis mortuus 
fuerit l^ filios nm dimiferit^ Ji pater ant mater fuperfuerint^ 
fixe ' 


ipfi in Haraditatem fUccedant ; (Fid. Linden. ColleSf. Leg, 
Antiq,) And, as this feemed highly reafonable, th^ feudal 
Courfe of SucceiSon Was in Normandy varied in Favour of 
the Father j viz. 5/7 nya aulcun desfreres ne de leur Enfants 
t heritage revient au pete de que les freres yijfirent. Et fil 
4/} mort il reviendra a fes freres que font dncles a celuy de 
qui il Efchat. Et fil nya aulcun des oncles ne de leurs EnT 
fants il reviendra a lael. Grand. Cuftum. deNorm. Cap. 

25. fo. 40. a. And there is a Law of our Henry L 

to the fame EfFeft, viz. Siquis fine Liberis deceferit^ 
N a Fater 
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gainft.Reafon ; for if the Feud was 
really what the Feudifts called anti:- 
quum aut Paternum i^^ the Father 
could not fucceed to it, becaufe it 
^muft have paffed him, before it could 
poiTibly have come to the Son (i). 
And if a Feud was newly and ori- 
ginally given to, or conferred upon 
the Son ut feudum Antiqumny fuch 
Feud did in all Refpedts defccnd, as 
if it had been really an ancient or pa- 
ternal Feud (k) J which muft, as is 


Pater aut mater ejus in Hareditatem fucceiant^ (^c. (Vid. 
LL." H. I. Cap. 70.) But I do not find that this Law, 
which, though agreeable to the Cuftumary of Normandy^ 
was fo contrary to the feudal Rules of Succcffion, was ever 
obferved. Vid, i Inf. 11. a, HaleHiJi. of\he Com, Law 
226^ 227. 

(h) Vid. Sup. p. 25, 

{]) Si Feudum de cujus SucceJJione agitur Paternum vel 
Jntiquum Jit^ Patrem jilio vel Avum Nepoti^ i^ Jic deinceps 
fuccedere impoffibile ejf^ cum feudum paternum vel antiquum 
a Patre vel Avo in Filium vel Nepotem^ fcT fie deinceps y 
defluat. Hanneton. de jure Feud. p. 164. Stry. Exam. 
jur. Feud. Cap. 16. Q; 2, 3. 4* Zafius in ufus Feud. 
Cap. 8. fo. 46, 

(k) Moribus receptum ^, quod feudum novum^ antiqui 
feudi jure concedi pojftty & Antiqui Naturam affumet, Za- 
fius in ufus Feud. Cap. 12. fo. 124. eatenu y 

ut illud feudum novi^m juris antiqui habeatur^ id eft ut eadem 
Privilegia habeat^ Of ecfdem effe^us quos antiquum. Crag, 
de jur. Feud. 55. 

faid 
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faid before, have paffed the Father^^^^^^^^'J^^^ 
before it could hiave come to the Son, /e^^^^"^'^- ^ 
and upon this Notion the Father was ?^^z^/iU^^u^/^^i^~ 
in this Cafe excluded. On the o'^^t^^iA^t^Ht^y^^ 
Hand, if the Feud was what the Feu- /yti^^^^^^^ ^"^^ 



difts C2^1^(yvum (1), that is to fay^ ^^^^,^^ 
newly conferred upon, or (as we yl^^^ — 

iay) purchafed by the Son, and i^o^ /^^^ T/^,^^ 
granted to him ut Feudunt antiquumy '^^^i^'^ / i ^j^^ 
it could only defcend to his'Children ; --^/^^ J 

(m) and if he hatd no Children, it i(/^iu^ z^^^^*^*^ 
could not mount to the Father, or tn" ^ ^^^t^tA^a-'i^f^*^ 
dine to any Collateral, but fhould 

return to the Lord (n)^ And thus^' ^^ . j\- 

the Father was totally excluded. Thus'^^^^^^ ^/ 
ftood the Feudal Law, becaufe who- aA^'t4,^^^'^^^^ 
foever would fucceed to a Feud muft y^>/- M^' ''^^^^^"^ 

(1) Vid. Sup. p. 2y. ' /^ _M-A ^^ 

(tn) Nomen haredis in prima invejiitura expreffltm tanttitw ^x/K'P^^t^^^*'^ 

ad Defcendentes tx Ctrport vafalli primi extend'itur /«■ / - V/ . ' /A Ji4-i'^ 

jttrt Defcendtntes trntummtdi fuccefktnt in Fiudo navo. Grag. yf'^^^^-^y 

de jur. F?ud. 50, 52. Stry.Exain. jur. Feud. Cap. i6. <^ — ^^Tgi^^^^W*'/ " 

(n^ htn autem ntvum futrtt^ vafalwy qut tpfum reciptty 
Jitu Uberis Mafiulis decedentty nequt efufdem Patri, «w, pro- 
aV9, £sf Jic deinceps ulteriori afcendenti^ nee ejttfdem. Agnatisf 
dtftrtur : Sedjiatim ad Dominum ipfum rtgredietur. Han- 
Oeton. de jur. Feud. Lib. 2. Cap. 5. p. 164.. Zailus ia 
ufus Feud. C^. 8. fo. 46. 

N 3 have 
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have intitlcd himfclf to the Succefli^ 
on in a regular Covrie of Pifcent 
from the firft Feudatary (o), or Pur- 
c;hafer ; and thi§ was, no doubt, the 
Ground of that old aod true Maxim 
(as the Lord Coke calls it) (p) in our 
taw, that none fliaUi nhcrit any 
Land s as Heir, but oply the I31oo<l 
^tTie firft Purchafer, But it tnay be 
, oBjeded7 that this Maxm^ and the 
I Glofles or Reafoning upon it, will not 
hold with us at this Day, becaufe it 
is (now at leaft) iu/Hcient by our 
X^w, that the Perfon, who claims ^ 
Fee hy Difcent^ make it appear that- 
he is Heir to him wbo was hft a£iu* 
ally feifed (q) ; and that it is there* 
fore ftrange (r), that the Father, who 


(o) temper inimfeuivmjiipitimrifficii^ qu^i tmlH mf m^ 
J^ipiu fucctdant. Crag, de jur. Feud. 55. Aip. 18. 

(p) I Inf. 12. a. 

(q) But this Rule does not extend to EilatesTaiU Dig-p 
nities, or Crown Lands. Vid. 1 hj. 11. b. 15. a. b^ 
3 Rjtp. 4f r 42. 

(x) Mirumcuivifvideripojit^ cum FaUr Patrtfi um gr^t-' 

duffffilh propi^-^ tamen ilR (fcilt^Jngli) prMbent patrem a 

filii fucceffione^ Pairuumq^ defunct Pairis- ftairem it fr^^ 

ferunty ^9dft is Patruusfine Libiris deceffirit^ ti in ornni^ 

ha 
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is hext in Blood, fhould not be Heir 
to his Son, and next in Succeflion;., 
but that the Uncle or Father's Bro^ 
ther fhould be preferred ta him ; and 
yet that, ill Cale the Uncle died 
without Iltue, the Fader ^ {hould be 
admitted, ,as Brother to the Uncle^ 
to fuccecd to the Son's Inheri- 
tance (f). 

To this it may be anfwered, that'^ 
the feeming Hardlhip ot Abfurdity 
arifes from, a Mifapprehenfion of this. 
Rule, confidering it as a fubftantiv^ j 
Rule of Difcent \ whereas it is hot 
properly a Rule of Difcent j but of 
Evidence, and is not therefore Sub-^ 
ftantire, but relative to the old feu- 
dal Courle of Sqccefllon, and cal- 
culated to make that good as far as. 
pafliblej fot it becoming in many 
Cafes impofHble^ by Length of Time 

hs JtuciiH ejut P'tttar^ ^t ^tflatOi trat-pater^ f^ fiepattt- 
MoareMtatem if fuect^tmem filii pervenire poterittfed nefk 
ut pater, fed utfraterpatrmy £tff. Oag-dciur. Feud. 234. 

N 4 and 
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and a long Courfe of Difcents, to de- 
duce a Title from tlie firft Feudatary 
or Purchafer, Proof of being Heir 
to the laft was neceflarily allowed 
as the beft Proof that could be ex- 
peded of Title from the firft. Hence 
therefore it is, that the Father, though 
he ftands upon the old Foot as to the 
Son himfelf, yet, as he may, within 
the feudal Rules of Succeffion, luc- 
ceed to the Uncle as his Brother, may, 
as Heir to his Brother (t), make Ti- 
tle even to the Son's Inheritance paf- 
fing through him ; our Law, for the 
Reafbn above-mentioned, looking no 
farther Back than to the Uncle, who 
was the Perfon laft adually feifed 
And it is obfervablc, that the Caution 
with which this Rule was admitted, 
fliews evidently, that it was not inno- 
vating or meant to vary the old 
Courfe or Rules of Difcent, but that 
it was devifed meerly to fubftitute a 

(t^ For the Brother or Sifter aim fetftnam juam thtiwte- 
runt, Jiipitm Jaciuntf (^c. FIcu Lib. 6. Cap. 2. Sed. a. 

reafon- 


Laiv of Tmures, : i85 

reafbiuble in the ftead of an impofH^ 
ble Proof; for the Perfon who would, 
within the Senfe and Intent of this 
Rule, intitle himfelf to a Fee by Di- 
fcent, muft be Heir of the whole 
Blood to him who was laft ieifed (u), 
and as fuch, of the Blood of. the 
firft Purchafer. It is upon .this 
Ground therefore, that Poffejio fror- 
tris facit fororem ejfe Haredem, and 
that the half Blood is excluded (x). 
And thus the Exclufion of the half 
Bloody which hath . beeti - thought 
Arange (y), is to be accounted for, 
as a thing grounded upon tolerable 
Reafon. 

A Fee Taily as diftinguiflied from 
a Fee Simple, is a Fee limited and re- 

(u) Vid. Ltt.Sed. 6, 7^8. i Inf. 15. 
(x) Contrary to the Cuftpm of J^mrmanif zn^ tQ the 
Laws of Stotknd. Vid, Cuftum. it Ntrm. Cap. 25. fo. 41. 
b. Hale Hift, ifthi Com. Lam 219. Crag. deJur.foM. 244, 
- (y) AUrum qtiod ab Anglis objtrvaiur^ Jifuii cum duas cm- 
jugeshabtreU exunajUmm, ex altera fiurtsfiltos^ (if pcftmer- 
tern patris hie filius hareditatem paternam Agmmerit^ dtfer- 
vitufyue in haredempatri fuerdi, ptftea (if ip/e mtriatur^ nm 
tamen ei fuccetUt frater Confanguineus in btereditate^ nee entm 
tft ex Mo Jangmnt Mi iHi hpamtur. Crag, de jur. Feud. 
443' 

ftrained 
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ftr^ifttfd t© Ibdie pArtkul&i^ rfeira ex- 
chifivd of othets (z), a« to the tiek$ 
Male 6f the Bodv of the Dbiiee or. 
Feudatafy, exclunve c^ F'emalea and 
Collat^ais ; Or to the Heirt of his ot 
her ^y, exclufive 6f Ckjllatei-ala 
only. It was lirft Called a Fee 'Tail 
froih the French Word Tailler^ Sein* 
dere (a), upon Accotint of the parti* 
cular Limitatioii ot Refiriftion by 
which the Heir general was often, and 
collateral or gemote Heirs Were al- 
ways cut off (b). But fuch Fee^ that 
16 to fay a Fed thus limited, was 
at Common Law ktiown by the Name 
of a Fee Conditional^ fo called from 
the Condition exprefled or implied 
in the Gift or Conftitution of ithe 
Feey that in Cafe the Donee died 


(z) iitMtkmany aSt ahfabaa (f largMt & tiiaftri&a &f 
toareiatay ftcut etrtis itertJikUt quilmfdam « Suetijptiu ex- 
cUifu. Flcta, Lib. 3. Cap. jw Biaa. Lib. a. Cap. 5. Scflfc, 
3. Bfit Cap. 34. p. 89. a. Lit. Sed. 18. 

(a) Vid. I Inf. 18. b. & Skinner Etymol. Lang. Angl. 

(b) Feodum taUiatum tfi qmd ito talliatur^ hoe ffi ampu- 
iatur li rtfciniitUTy ut ad nullts tranftat h^tdes nifi a i«e-^ 
forti ^t. Spelm. Qlofl*. ad VeiJb. Fsoduio. 


without 
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without iuch particular Heirs, the ^ 
Land or iFee fhould revert to the 
Donor (c). . But notwithftanding Iuch 
Limitation or Reftridion was agree- 
able to the Nature of Feuds (d), and 
the Condition itfelf no other than 
(whether expreffed or not) was im- 
plied in every fueh Gift (e) ; yet 
our Anceftors were, after Heir or 
lilue had, fufFered at Common Law 
to alien {uchFee (f), and to defeat 
the Donor as well as the Heir, upon 


(c) It appears by the Picamble of the Staliile di DmU^ 
that the Limitatbn of a Fee Conditi§nal at Common Law, 
was the fame as that of a Fee Tail at this Day. 

(d) Jnsfcuda U » 'turn Solum talliis non adverfarl fed 
maxime eisfavere amjht^ non folum quod nultas faminas ad 
Jucceffmm adndttit t ■■ ■ »■&!/ multp magis qH0d tenorem Can^ 
(ejjionis femper fervandum jubeat^ bareditatemq^ fecundum^ 
4am deferendam expr^e jiAeaty (sTc. Grag; de jur. Feud. 

(e) Car Syl nufi ceo exfreffe per paroby unwrt taut fait 

imply en le done* ■ » ■ Et fi les parots faetoni expreffe en le 

fait de donoy uncore ne fuyt Condition en fait^ mes fermt 

Condition en Ley. Dit per Wefton Jutticc, Plowd. Com. 

241. b. 242. a. 

(f) Juftice Brovm reckons this one of many Torts per- 
mitted at Conimon Law without Redrefs ; and that this 
was tortious, he infers froiQ the Sta^te <& l^onis itfelf, 
fkwd. Conj^. 247, 


I 


1 


a Sup^ 
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a Suppofition, that the Condition was 
for this Purpofe iatisfied or performed 
by the Donee's having Iflue (g) : 
This • Notion and the confequent 
Practice, being manifeftly contrary to 
the Form and Intent of the Gift, was 
reformed by the Statute of Weftm, 
2, Cap. I. (commonly called the Sjta- 
tute de Donis) which required, that 
from thenceforth the Will and In- 
tent of the Donor fhould be obfer- 
ved, and that a Fee fo given fhould 
in all Events go to the Iflue, and 
for want of Iffiie, revert to the Do- 
nor (h) ; fo that, though Littleton. 
fays, that a Fee Tail is by Force of this 
Statute ; for that, before, all Inheri- 
tances, were Fees Simple, Abfolute or 

(g) VId. I Inf. 19. a. Plowd. Com. 242, 245. b, 247. a, 
(h) Domimu Rex Staluit, fiioJ voluntas Donatoris, feeun- 
Jumfirmam in Charta Doni fm manifefte exprejfam^, de cie- 
t'era objerveiury ita quod Hon habeant ill!, qiiihus tenementum. 
Jie fuit datum fuh Ctnditieney potefiatem alienandi tenemen- 
tum Jic datum, que minus ad exitum ittcrum, quibus tenemen- 
tum Jic fuerit datum, remaneat poft eorum ebitum, vel ad Db^ 
Tiatirepi'vetad'ejui Heeredem, fi exitUs def'ciaty rever-tatux. 
S»U <Je Weftm. 2. Cap. i. 2 Inf. 332. 

Condi- 
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Conditional (i) ; yet it is certain, that 
this. Statute did not create any new 
Fee, aut re out nomine y . but that, it 
only fevered and diftinguifhed the 
Limitation from the Condition, and 
reftored the Effe<^ of each, that is 
to fay, the Effed of the Limitation 
to the IfTue ; and the reverfion, as the 
proper EfFed of the Condition, to the 
Donor (k), according to the Plain 
Import and manifeft Intent of the 
Gift : And yet, as by Means of this 
Statute the Limitation was raifed 
above the Condition, the Fee might 
thenceforth be denominated from 
the Limitation, which as now efta- 
blifhed, was become the Subftancc, 
^as it was in Truth^ before^ the imme- 
d iate End of the Gift. 

II. Eftates for Lifesxc either Con- 
ventional or Legal I Of the firft Sort 
are fuch Eftates, as are in their Crea- 

(i; Lit. Sea. 13. 

(k) Vidi Plow4 Com. 242' »• 247. b. 248. a. 

tion 


/ IJI Att htraduBhn td the 

NJ M tioa escprefy givea or conferred fbf 

p^ ^^ the Life of die Tenant odiy : Of th« 

ieamd Sort are Tetiancies in Tail^ 

^-H^j^ uu^^ irf^r PttffiUlity eflfiie extinSi, Tenan* 

^r^^^^J^^ KimjpLBamr^ and by the Curtejyx 

/;? A 'J ^ iyluch.arc partici^ar Eftates, not crea* 

-fy^/l^ '^^tei or limited hj any po£tivfe Aa of 
/^^/^^^^ fevifion of the Parties, but 1^ the 
^^u^^-^Ut^'^^^^JJi^i^^T^ and Order of die Cuftoiha- 
i^fii^ii*^i^ • tf or Commoit Law of England. 
/ I. Cottomtional Eftates for LAfe^ 

tiiou^ they in many Refpeds 
dif]^er fi»m Eftates in Fee^ are never^^ 
t>hdLefs of a feudal Nature, and fail 
^eperly within the feudal Senfe of 
the Word Bemficmm (1) j for diey 
are given or conferred by the iame 
Rilsv and with the fame Solemnity 
as FeeSy and are held by Fealty ^ and 
fuch conventional Services as the 
Lord aiid Tenant agree upon. 

2. A. Tenancy in Tail after Poj^U*^ 
lity of Iffue extinSlf being a f fecial 
Bftate Tail without Poffibility of 

(i; Vld. Sup. p. rg. 

Sue- 
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SuccefUon or Continuance b^yon4 
tjie Life of the Tenant (m), wa* 
he^ld by the fame Services, contini^e^ 
to be of the iame Nature, an4 was^ 
no doubt, as much a Feup, as th^ 
Eftate Tail ever was; fo t^t it ia 
diilinguifhed by this particiil^ Name; 
or Defcription, meerly to fuggeft t|ie 
l^al Difadvantages (n) caft upoR 
fuch Eftate Tail^ when turned to 9^ 
hopelefs Inheritance^ 

Dffwep (o), called by Crag Trims 
Tertia (p), and known to the 
Feudifts (q) by feveral other Names 
(r), was prc^ably brought into Eng* 

(m; Vid. Lit. Sea. 32, 33, 34. 
(o) Vid. I Inf. a8. a. 

^o) The legal Senfe and Q^aUties of it are latgeljr toi^ 
^ined by LittUtf» and Coie. I Inf. 30. t». (:fe. 
(p) Vid. Crag, de jur. Feud, 308. 
(q) Aiid yet according to Sfbilta^y vettrijureftuiali Di- 
tfllifiifm in fiuih ttn/^ttti vix poter«t i quamfinttntianLadhut' 
Jifit/intMr Wijfmbtfhmst Katpm in \i £t.(tla: JntreJuiltat. 
Utmpt fuit a, Fri^fria II. Imp, fit in Pttuit. Datalitium cent ■ 
fikui poftt. Vide Schilt. Inftit, jur. Feud. Cap. 6. Seft« 
17. & C^f, 7, Se^. 8. 

(t) Vid. Hotooian de Verb. Feudal, fub Verb. Dota* 
Ktium & Mc^rgapatica. S^ene de Verb. %njficat. ad Verb. 
Dos} $c Spe}(n, Glo&t ad Verb Doariitm S^ Morgangiva. . 

- /and 
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land by the Normans j as a Branch 
of their DcxSlrine of Fiefs or Tenures 
(f) ; for we find no Footfteps of 
Dower in Lands, until the Time 
of the Normans (t) : But on the con- 
trary, Provifion is made, by one of 
the Laws of the Saxon King Edmund 
(u), for the Support of the Wife fur- 
viving her Hufband, out of his Goods 
only (x). 

Tenancies by the Curtefy (y), or 
per Legem terr<ey though fo called 

as 


(f> Vtd. Cuftum. de Norm. Cap. lot. fo. 124. & Le 
Stille deproceder en Norm. fo. 76. 

^t) Vid. Bacon. Hift. of the £ng. Gov. 104, 146, 147. 

^u; Cap. 5 1. 

\x) Nor was there any Dmuit in Wales until it was an* 
ACxed to the Crmm of England^ as appears by the Statuia 
WaUia^ viz, ^ia Muliera ba^enus nm ixtiterant detail 
in Wiallia^ Rex concidit quod Dotentur, 

(y) The oldcft Defcriptionof this Curtefy^ now extant» 
n to be found in Glanvil^ Lib. 7. Cap. 18. p. 60. But be- 
caufe it is with greater Authority, and much better, ex^** 
prefled in a Writ 11 H. 3. I (hall give it the Reader as 
I find it there, viz. Cum confuetudo & Lex Anglia fuerity 
^uod fi alifuis defponfaverit altquam mulieremy Jive viduam^ 
jSve aUam handitatem habentem^ ^ ipfe poftnudum ex eapro* 
limfufcitaverit^ cigus Clamor auditus fuerit inter quatuorPa* 
riiUSy idim Vir^ fi fupervixerit ipfam uxorem fuam^ babebit 
i$Ut vitafaa Cuftodiam Hareditatis uxorisfua^ licet eafirti 
3 babuerit 
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as if they were peculiar to England 
{yy)y were known not only in Scot land 
(z), but in Ireland^ and in Normandy 
alfo (a) ; and the like Law or Cuftom 
is to be found among the antient Air 
main Laws (b); and yet it doth 

not 


hahuertt Haredem diprimo Virfffuo qui fuerit Plena atatis. 
Rotv Ciauf. 1 1 H 3. Hale Hift. of the Com. Law i8q, 

Note^ That it is fufficient at this Day, that a Child be, 
born alive, though not heard to cry. Lit, Se£f. 35. i hf, 
29. b. and that this Curtefy is fully treated of, i /«/? 29. , 
8 Rep. 34: 

{yy) ^^^^ tenant eji apptl tenant per le Curtejie D^EngU^ 
terre^ pur ceo que ceo eJi ufe en nul auter realme^ fi^fT> tar^t* 
filement en Engleiere. Li^. Seft. 35. 

(z) Angli Curialitatem, JngUcam vacant^ quaji ea apud folo$ 
Anglos locum haberet yfedfalluntur^ nam apud nos [ScotosfciPt) 
t^ Normannos huic Curialitati locus eft ' " . „ Curialitas 

Jive Curtefta eft totius patrimonii ufusfru^us quod ad ux» 
or em pertinebat^ dum moreretur ■ Competit autem hasc 
Curtefta quoties quis Haredem Foeminam in uxorem duxerit^ 
fcT ex ea fobolemvivam fufceperit. Crag, dejur. Feud. 312, 
Vid. Skene de Verb, fignificatione ad Verb. Curialitaji, 
Sir. Q. Mackenzie Inf; of the Law of Scotland, Lib. i. 
Tit. 6. Sea. 16. & Lib. 2. Tit. 9. Seft. 44. 

(a) Vid. Cuftum. de Norm. Cap. 119. i Inf. 30. aj* 

(b) Viz, Si qua mulier qu^e Hareditatem patemam habet 
poft Nuptum pregnans peperit\puerum^ ^ in ipfa bora wortua 
fuerit^ tf Infans vivus remanferit aliquanto Jpatio vel uniui 
horay ut pojftt Aperire oculos & videre Culmen Domus^ (st 
quatuor Pnrietes (sf poftea defunSfus fuerit^ Hareditas ma* 
terna ad Patrem ejus pertineat^ ^ iamenft Teftes habet fa- 
ter ejus, quod vidl//int ilium Infantem oculos aperire (^ potu* 

O ifit 


1 
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not fccm to have been Feudal (c) 5 
nor doth its Original any where fatis- 
fadorily appear : Some Englijb Wri- 
ters (d) afcribe it to Henry I. but 
Nathaniel Bacon calls it a Law of 
.Countertenure to that of Dmver ; and 
yet fuppofes it as ancient as from the 
Time of the Saxons, and that it was 
therefore rather jeftored by Henry I., 
than introduced by him (e) : But as 
there are no Notices of this Curtefy 
among the Laws of the Saxons^ or 
among thofe we have of Henry I., I 
{hall propofe . Mr. Crag% ConjecShire 

iffit Culnun Domus viJere (J quatutr PariettSy tunc Pattr 
4^ui babtat Uetntiam turn Lege ipfas rts dtfendtre. Vid. 
IX. Alamannorum Tit. 92. 

(c) Maritus uxtri nen jutctdit in ftudo^ ttiam ftemintt^ 
tttfi fpeewliitr fit imiefiim. Feud. Lib. i. Tit. 15. Lib. 
2. Tit. 13, 85. Ravenna in Confuetud. Feud. Tit. i5< 
. Stry. Exam. jur. Feud. Cap. 16. Q. 22, 23. 

(i) The Author of the Mirror fays, that Grant fiat it 
U Curtify U Rey Henry It premier e que teuts ceux qut furvi- 
viffent leur femes Jtunt elles ujfmt cmcnvt tenujftrtt Us heri- 
toges leurs femes a tmtts jiurs. Mir. des Juft. Lib. (. Cap. 
I. Sea. 3. p. 20. Vid. Seld. Jan. 65. Cowel Inftit. Lib. 
a. T»t. 2. Sea, 18. 

(e) Vid. Bacon. Hift. DiTc of the £ng. Got. 105. 

. . as 


Lav) of Tenures, i^6 

Q& the Jnoft rational I have met with, 
who is fo far from thinking it Feudal, 
that he is of Opinion, that the Origi- 
nal of it ex yure Chili non incommode 
deduci poteji 'y ex Conjiantini enim Ref-^ 
cripto (fays he) fancitum eji, ut heerc" 
ditatis matermd Pater ufum-fruBum^ 
Jilii Proprietatem habermt (f). 

It being high Time to clofe this 
Inquiry into the Nature of Eftates 
held by Common Socage^ I fhail now 
briefly hint the feveral Forfeitures of 
fuch Eflates, and then fubmit it. 

Thefe Forfeitures are various, and 
may be confidered as they refpeft 
either Eflates in Fee or for Life^ 

I. Forfeitures of Eftates in Feey 
though they were very many by the 
Feudal (g), and Common (h) Law, 
are reduced, as the Law now ftands,, 
to Forfeitures by Attainders of Trea^ 

(f) Crag, dcjure Feud. 312. 

(g; Vid. Sup. p. 43, 44. & Spelm. GloC ad verbum 
Felonia. • . 

(h) Vid. LL. fifen. I. Cap. 43, Glanv. Lib. 9. Cap. 4. 
' fe. 6S. b. & BraA Lib. 2. Cap. 35. $eft. u, 12. 

O 2 fon 
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fon and Ftkny, ("concerning which I 
have already faid as much as is necef^ 
iary to my prefent Purpofe, under the 
Head of Efcheat) and by Ceffer. 

That we may form a right Notion 
of this Forfeiture by Cejfery it muft 
be obferved, that by the feudal Law, 
if the Vaflal did not anfwer the Du- 
ties or Services of the Feud, the 
Lord might anciently (in the Infancy 
of Feuds) rcfume it : But that, as the 
Feudal miUtary Policy gradually lub- 
fided into a mix'd, a civil as well as 
military Policy, and gave way to 
Cpwrts, regular Procefs, and a judi- 
cial Petermination of Right, Care 
was taken that no Vaflal or feudal 
. Tenant ihould be difpoflefled or de- 
prived of his Feud or Fee^ but for 
fome determined and known Offence, 
and by the Judgment of his Peers 
(i), which he was fo far bound to 

fubmit 


\\) Nullus miles fine cirta H Cenviffa culpa fitum bcnifi- 

tium perdat, nifi Jecundum confuetudimm antecejferum ^io~ 

rum, (dt judieium parium fmrum, Vid. Feud. Lib. 3. 

• Tit. 
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fubmit to ; that, if he negledied to 
appear in the Lord's Court upon the 
third Summons, the Lord iliould be 
put into PoffefHon of the Fee^ until 
he fhould think fit to appear ; which 
if he did within the Year, the PoiTcf- 
fion was reftored to him : If nof, he 
totally loft it (k). Thus flood the 
feudal Law; and in this the Feudal 


Tit, I. Lib. I. Tit. 7, 21, 22. & LL. Longobard. 
Lib. 3. Tit. 8. Sea. 4. 

Note^ That pares funt qui ah eodem Domino feudum tenent 
fFeud. Lib. I. Tit. 26.) ^ dicuntur convafalliy Jive com^ 
pares \ quafi ejufdem Patronl conclientes (Hotom. de Verb, 
Feudal, ad Verb. Pares) in eodem terrhario (Stry. Exam^ 
jur. Feud. Cap. 25. Q^ 2. Crag, de jure Feud. 377.) 
Pares funt Jppellati^ quod ratione Hominii ac tcnura fihi . 
invicem pares funt^ vniq\ Domino Juhjint^ if pari lege vi- 

vant Convafalli autem diver far urn Baroniarum^ feu 

territoriorumy eidem Domino fubjeSfi^ -non dicuntur froprie 
par^s. Vid. pu Frefne & Spclm. GloiT ad Verb^ 
Pares. 

(k) Dominus vocat mi litem ^ qui ab eo feudum pofftdehafy - 
dicemdp turn in culpam incidiffe^^ per quam feudum amit^ 
tere debeat^ hie Hon refpondet : ^aritur^ quid' faciendum^ 
Jit Domino P Refpondeo^ eum ad Curiam vofari debere^ ' 
^ Ji non venerity it^rum eum debere vocari ujque in 
fpfltio tertio Jeptem vd decern dierum^ arhitrio ejujdem Cu^^ . 
ria termlnandp ; quod Ji. ifeq; venerit ad; tertiam vocationem^ 
hoc ipfo feudum amittat : Et ideo debet Curia Dominum- 
rxittere in pojfejjionem, Sid fi intra annum venerit ^ rejiitu^ 
itur </ poffejfio: dUoquin £^ beneficiumy ^ pojfejfionem 
amittit. Feud. Lib. 2. Tic. 22. Raven, in Confuetud^ 

O 3^ a^d 
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and Common Law nearly agreed ; 
infomuch, that no Freeholder could, 
even at Common Law, be difpof^ 
fefled or dificifed of his Fee or Free^ 
hold^ without the like Judgment (1) ; 
but if he with-held the Services due 
to his Lord, the Lord might fum- 
mon him into his own Court (m), 
and might, if he neglected to ap- 
pear upon due Summons, for fuch 
Negle<9: or Contempt, feife the Fee 
(n), and with-hold it from him, un- 

(IJ Vnufquifque per pares fu9S judhandus ejl^ 6< ejuf- 
iem Provincia : Peregrina verc judicia modis emnibui 
Jubmovemuu LL. Hen. I. Cap. 31, 55. Vid. LL, Will, f. 
Cap. 27. And that this was the Common Law, appears 
from the Declaration in Charia Johannis^ viz. Nullus 

Liter Homo diffeiftatur ■ nifi per legale ju- 

dictum parium fuoruniy vel per legem terra. And from 
the like Declaration in Charta Hen, III. viz, Nullus Li- 

her Homo dijfeijiatur de libera tenemento fuOy 

vel libertatibusy vel liberis confuetudinibtis fuis'^ — -*— 
fiiji per legale judicium parium fuorum^ vel per legem 
terra. 

(m) Omni Domino lieei fummonire hominem fuum^ ut 
Jit ei ad return in Curia Jua, LL. Hen. L Cap. 5 5, 
Vid. Le Mirror fo. 17, 172, 173. Bacon Hift. of the 
l!ng. Gov. 202. Glanv. Lib. 9. Cap, i. p. 69. a. 

(n) Si quis hominem habeaty qui ei nolit ejfe ad reSf^ 
um^ ft quid de eo tenet poft legitimam Jummonitimem 
(Vid. LL. Will. L Cap. 4^%,) faiftari faciat. LL. Hcri. 
1. Cap. 41. . 

til 
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til he Hiould think fit to fatisfy the 
Demand, or to appear, and make 
his Defence (o). This Scifure was 
in the Nature of a Diftrefsy and was 
probably the only Dijirefs warranted 
(p) until the Magna Charta of King 
Johfty wherein the King makes the 
following Declaration ; viz, *< Nee 
" fjos nee Ballivi noftri feijiemus ter* 
** ram aliquaniy nee redditumy pro 
** debit aliquoy quapidiu cat alia debi-^ 
<« torts fufficiunt ad dcbkum redden^ 
<* duni^ (q). In Confequence where-^ 
of, the King could not from thence- 
forth feife the Fee^ but for want of 
Chattels. This Declaration, doubt- 

lefa 

(o) 5i Dcmtttus per cmfiJeraitonem Curiae fu^ pro defeSlu. 
feryitti ceperit ienementum tenentis Jut in manum fuanty Jicufr 
Smplix uamumy donee de redditu fuerit fatiifa£ium ■ * 
^um talis cujus ienementum fuerit^ optiilerit de fatisfaciendo^ 
de redditu ^ arreragiiSj refiitui debet ei pojfeffto^ tsf<. 
Brad. Lib. 4. Oip. ay. fo. 205. b. 

(p) Abufion (fcilt' de la Commen Ley) eft a dijireiner 
pur arrerages defervices iffuants de fiews per biens movables^ 
ou hut diftreffe ne fe doit fetire forfque per le fitw, Mir. 30& 
fc Vid. ibid. 17, 

(q^ There is the fame Declaration in Mag. Char. Hen^ 
JU. very little wiod i V'^:, Nos vero vcl 5^//w nojlri noa 
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Icfs, was underftood to extend equd- 
ly to all inferior Lords ; who might 
however ftill, (for ought appears) as 
Well as the King, for want of Chat- 
tels, diftrain the Feey itfelf : But this 
Power, together with all Jurifdidion 
relating to the Fee^ was foon after 
taken' from them by the Statute of 
Marlbridge^ 52 Hen. III. Cap. 22. 
viz. Nullus de catero pojjtt dijlringere 
Mere tenentes fuos ad refpondendum de 
libera tenemenfo Juo^ nee de aliquibus ad 
liberum tenetnentum fuum fpeBantibus 
jine brevi Domini Regis : In Confe- 
quence whereof the Diftrefs of aU 
inferior Lords became abfolutely Per-, 
fonal ; infomuch, that, if there were 
no Chattels to be found within the 
Fee^ Jurifdi6tion, or Diftrefs of fuch 
Lords (f, they had no Means in their 


ftijiemus terram al'tquam nee rtddkum pre debito alip/a^ 
quamdiu catalh dihitorii prxCentii fujiciunt ad debitum red- 
dendum, & ipfe debitor p^ratus fit inde fatisfacere. 

(f) Nullus itjfuper major vtl minor . dijtriltimes fa- 

ciot extra feodum fuum, feu locum ubi Balivam habeatf vet 
^urifdiaionem. Stat. Marlb. 52 Hen. Ill, Cap. 2^ 

own 
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own Hands to inforce the Perfor- 
mance of their Services ; which being 
in fome Refpeds inconvenient to 
them, it was afterwards provided bjr 
the Statutes of Gloc&fler (t) &" Wejim. 
2. (u), that in Cafe a Tenant (hould 
ceafe to pay his Rent for two Years, 
and there fliould not during that 
Time be fufficient Diftrefs upon the 
Land, the Lord might have a Ceffa- 
vit 5 and by Means thereof, if the 
Tenant did not tender his Arrears 
before Judgment, the Lord ihould 
upon fuch Cejfer^ recover the Land, 
or Fee its felf, and bar the Tenant 
for ever (x). 

Befides thefe Forfeitures by Attain- 
der and by Cejfery the Lord Hctle % 
mentions another by Alienation cotara 
formam collationis (y), which is flip-* 
pofed to have been grounded upon 

(t) 6 Edw. 1. Cap, 4. . 

(u) 13 Edw.-i. Cap. 21. 

(x) Vid. 2 Inf. 295, 400, 460. Bootfa of leal AQIooii' 
133, 134. F. N. B, 208. H. 409. 
(y) Hale AiMl. no. ' ^ 

. '■ ■ ' the 
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the Statute Weftm. 2. Caf. 4.1. But 
whether this Forfeiture be confidcred 
as a Forfeitui'e created, or revived, 
or inforced only (z) by this Statute, 
it is no otherwifc worth our prefent 
Notice (a), thaa as it favours of the 
ancient feudal Reftraint of Alienation, 
and may be thought to have had its 
Rife from thence. 

2. Eftates for Life, befides that 
they are forfeitable by Attainder and 
by Cejfer^ are likewife, agreeably to 
the Law of Feuds (b), forfeited by 
Waft (c), and by all fuch Ads as in 
the Eye of the Law tend to deveft 
or defeat the Reverfion or Remain- 

j. {%) Fttaluriert. fays that the Writ CMira fimam CeU 

Jatims was given by the Stat. Wijlm. ^. {F. N. B. 211. 
IT.) as if the RmtJfy rather ^an the Ftrftiturty was 
given bv that Statute. Ftdt a Inf. 456, 457, 459. if 
FN. B. 111. FG. 

(a) Becaufe, according to. fitxhtrherty the Writ Dt 
0ntra farmam Collatimis lay mly for Alienations by Abbots, 
^c. of Lands given before the Statute ^ia Empttret 
ftrrarum to hold in Frankalmngit. F. N. B, ZIO. F, 
ill. J. 

(b) Vid. Sup. p. 44. 

(c) Vid. Lc Stat, dc Gloc*, Cap. 5, 

der 
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der (d), or m any Manner to pluck 
the Seignmy out of the Lords Hands: 
Nihil enitriy (fays Glanvil) de jure 

facere pQtefi ^is f aha fide. §luod 

vert at ad exbaredationem domini Jui ; 
and therefore (according to the fame 
Author) Ji quis aliquid ad exharedati- 
onem Domini Jui fecerit^ ^ fuper hoc 
conviSlus fuerity jeodum quod de eo te- 
net y dejure amittety &* hteredes ejus (e). 

Haying thus gone through the fe- 
yieral Eftates held by common Socage^ 
I {hall now briefly confider fiich Te- 
nures as, upon my Divifion of Te-* 
nure into 'Tenures by Knight-Service 
and Socage only, fall under the Head 
of Socage^ and are yet denomin ted 
and ufually treated as particular Spe- 
cies of Tenure. 

Thefe are cither Burgage or Ga^eU 
hind. 


(d) ilnf. 251, 25a, 

(t) Vid. Glanv. Lib. 9. Cap. I. p. 6?. b. Bra£{. Lib. 
3. Cap. 35.1^ M. 

Bur- 
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Burgage (f) fo called to denote the 
particular Service or Tenure of Houles 
or Tenements in ancient Cities or 
Burroughs (g), is moft certainly a 
Species of Socage Tenure (h) ; inaf- 
mucli as fuch Tenements are holden 
cither by a certain annual Rent in 
Money (i), or by fome Service relating 

to 


(f) Burgegi was a Norman^ as well as an EngBfl) Te- 
nure. Vid, Cujium, de Norm, fo, 48. tf. 51. ^. . 

(g) Burgagium eji firvitus quam qui Burga inhabitant 
fr9 Domiciliis fuis frmftant. Somn. GlofE ad X. Script. 
Verb. Burgagium " Et eft appel Tenure en Burgage^ 
fiir eeo que Us tenements deins le Burgh font tenus del 
Seignior del Burgh per certain Rent, (f^c. Lit. Sed. 164. 

And becaufe the Service of the whole Borough 
was ufually rendered as an intirt Farm or Rent to the 
King> fuch Service, fays Mr. Madox^ was called Burgage 
or Burgh-Service. {Vid. Mad. Hift of the Excheq.fo. 226, 
—231. bf firm4t Burgi per tot.) Thus in Scotland, Burgage^ 
holding is, fays Sir Geo. Mackenzie^ that Duty which 
Burghs Royal are obliged to pay to the King by their 
Charters, erecting them in a Burgh Royal^ and in this the 
Burgh is the ^^&/, and not the particular Burgeffes. 
JUacken. Inf. of the Law ofScotl. Lib. 2. Ttt. 4. Se^. 9. 

(h) Ttel Tenure {en Burgage) neft forfq\ Tenure en So- 
cage* Lit. Scd. 164. Somn. Treat of Gav. 143. the*, 
according to Natb. Bacon^ Tenants in Burgage were by 
their Tenure bound to the Defence of their Borough^ which 
is in Account, fays he, a Limb or Member of the King- 
dom, and fo in Nature of a Caftle-Guard. Bacon Hift. 
of the Eng. Gov. 298. 

(\) Burgage is no more than a yearly Rent, whereby 
M^ of Cities and Boroughs held their iands and Tene*r 
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to Trade (k), and not by Military, 
(1) or other Service, that had no fuch 
Relation (m). 

The Qualities of this Tenure vary 
according to the particular Cuftoms 
of every Borough (n), and that with- 
out Prejudice to the feudal Nature of 
it; it being a Maxima as to improper 


ments of the King* or any other Lord. TayL Hjji. tf 
Gav. 171. Ttd. Old Tenures Ttt. Burgage ifT Lit. Seff. 
162, 163, 164. 

Burgagium eji fervitus^ qua plerumq-y XQvflat im 

Denariis quibus Jolutis Burgenjis ab omni alia liberatur fer^ 
vitute^ fefr. Somn. GloiF. ad X. Scripts Verb. Burga- 
gium. For anciently (fays Mr. Lombard) when our Kings 
ufed not to receive Money of their Lands, but Visuals 
for the neceflary Provifion of their Houfe, Money was 
raifed out of the Cities and Caftles<^ in which Hulban- 
dry and Tillage was not exercifed, towards the Payment 
of the Soldiers Wages, and fuch like Charges. Lamt. 
Peramb. of Kent. 227, 228, 

(k) As to repair the Houfe of the Lord, (^c. I InC 
1^)9. a. 

(1) Burgagium ad Militiam nm pertinet^ haki^' 

turq\ idea inter ignobiles tenuras. Spelm. GloiT. ad. Verb. 
Burgagium. 

(m) Burgage is a 7enure no way fmelllng of the Plough 
or Tillage, heing current and converfant in Citi£s and 
Tewns. Somn. Treat, of Gav. 142, 148. 

(n) Tenures par Bourgage gardent les Couflumes ie$ 
Bourgh. Cuftum. de Norm. 48. a. 51. b, Vid. Lit. Se^ 
165, 166, 167, Crag, de jur. Feud. 68. 

Feuds 
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Feuds efpecially, that Lex aut cm" 
fuetudo leci efi obfervanda (o). 

The Properties of Gofoelkind Ti" 
pure are fo many, and the Qualities 
c& it fo djflferent irom. thofe of any 
other Tenure, that it feems to have 
been doubted (p), whether it be a 
Tenure of a feudal Nature or not : It 
is certain that the Gavelkind Tenant 
retains ftrong Marks of Propriety, 
as Power to alien, even at the Age 
of Fijfteen (q), Freedom from For- 
feiture for Felony (r), and many o- 
ther Privileges (f ) unknown to Perlbns 

holding 


(o) VM. Sup. p. 37. 

(p) Vid. Spelm. Treat, of Feuds 12, 38. & Gloff. 
ad Verb. Gaveletum. 

(q) Vid. Lamb. Peramb. of Kent 614, 633, 643. 
Somn, Treat, of Gav. 8, 9. 

(r) Lamb. Peramb, of Kent 634, 635. 

(f) It has been doubted whether theGovelitndTeaint'a 
Power of Deviling, before the Statute of Wills, was 
not' a Privilege and Property oi Gavelkind Ttnure ; but 
it is now agreed, that fuch Power was not a Quality of 
Gavelkind^ but a Privilege advanced by particular Cuf- 
toms, collateral and foreign to the Cuftom of Gavelkind. 
{Vid. Somn. Treat, of -Gov. 151. — 17a. i Lea. %o. 
I Syd. 135, 138. 7.Syd. 153. Cro. Car. 561.) And jet 
confidering a Devifc as a kind of Alienation, [extranet 
I Heeredis 
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holding their Lands by any ' other ->z^ -n^^ 
Kind of 7e?mre: And it is as ccr- >i-^*^*^'/^~T7v 
tain, that the Tenure is ftrialy Feu- f,*4^^^^-^^ 
dal, and, like the more uflial Tenures 
by Knight-Service and Socage, deno- 
minated from the Kind or. Nature 
of the prevailing Service ; which was, 
as the Name imports, Tributary or 

Cenfual ; the Word Gavelkind being 

(as Mr. S<mner hath, with great La- 
bour and Learning, proved) (t) a 

Compound of the Saxon Words Gofoel 

(variously written Gafol or Gable) 

and Gecynde ; the former whereof 

fignifies Tribute, Tax (u), or Rent 

(x), ^d the latter Kind, Sort or 

Quality : So that the two Words put 

together, fuggefting fomething of a 

cenfual Nature, do, when applied to 

Lands, diredly import that fuch 


Hart As inft'itutto eft quafi Allmattt. Crag, de jur. Feud, 
fo. 13.) the Gaveliin J Ttmn^s Power of Devifing m^hc 
poffibly be inferred from his ancient Power to alien, 
(t) Vid. Soma. Treat, of Gav. fo. 12. — 35, 37, 
(u) Scld. Jan. 129. Benfon's Vocabular. Anglo-Sax. 
(x) 1 Inf. 142. a. 2 Inf. 402. 

Lands 
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, Lands are Cenfual or Rented (y) : 
And yet we are not, fays Mr. Somner^ 
to perfwade ourfelves that Gavelkind 
Land was Cenfual only, or that it was 
not, or is not in its Nature, liable to 
any other Kind of Service, there being 
many Evidences ftill extant, that 
fufEciently prove the contrary (z). 

Suppofing this Etymon to be alto- 
gether as true as it is rational, it muft 
be allowed, that Gavelkind doth not 
(more than Socage) ex vi termini^ im- 
port any thing incorififtent with or 
contradictory to the Nature of a Feud 
or Fee^ but that it doth (imply denote 


fyj The fcvcral Opinions advanced before Mr. Somner^% 
Tlmc^ concerning the Etymology of Gavelkind, are col* 
k£(ed and anfwered by him in his Treatife of Gavelkind^ 
fo. 3, 4, i^c, and therefore need not here be repeated. — — 
There is indeed a new Conjecture advanced by Mr. Tay^ 
br^ in Qippofition to Mr. Scmner^ which is v^xy particu- 
lar, and perhaps hardly worth our Notice; but )et, a3 it 
is new and particular, it may not be impertinent, bare- 
ly to note it. Gavelkind then, in hisOj)inion, is a Com- 
pound of the Britijh Words Gafael (written in Englijh * 
Gavel) which figmfies Tenura or Hold ffrom the Briujh 
Verb. Gafaelu tenere^ prehendere) and Cennedl^ which fig- 
nifies Generatio aut familia^ and that fo Gavel Kennedl 
might fignify tenura familias aut Genera thnis, Vid. Tay- 
lor's Hift of Gav. 92,-98, 1 32. 

(z) Vid. Somn. Treat, of Gav. 57, 58, 59. 

a 
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d Difference arifing from a particular 
or prevaUing Service, and that it may 
therefore be a Tenure of a feudal Na- 
ture, as well as any other : And that 
it was really fuch, is apparent froM 
the Obligations or Services of Fealty 
(a), and Suit of Court (b), which 
were always as clearly incident to 
this, as to any other Tenure : Befides, 
a Gavelkind Tenant is under much 
the fame Penalty bf Ceffer (c), as 
-ftridly bound to perform all the Ser- 
vices of his Tenure 2& any other Te- 
nant. Lands of this Nature do alfo 
ejcheat^ and return to the Lord, for 
want of Heirs, though not for Felony 
(d); and even in Cafes of Felony, if 
the Felon withdraw himfelf out of 
the Country, and be afterwards out- 
lawed, or take fanduary and abjure 
the Realm, the King is intitlecf to 

(a) Lamb. Peramb. of Kent 614, 6co. 
. (b) Lamb. ibid, b).^ 639. Somn. Treat, of Gav. 57, 
•58. ^ 

(c) Lamb. ibid. 612, 647. Somn, T.taH, of Gav. 31. 
and Taylor Hift; of Gav. laSij 122; 

(d) Lamb. ibid. 610, 636, 637; 

' * P the 
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the Tear and ^f^qfi of his Lands and 
Tenements, and the Lord may after- 
wards take to them as an Efcheat (e) : 
fo that we may, without more ado, 
fairly conclude, that this Tenure is, 
like Burgage^ a Kind of Socage Te~ 
nure (f }, and that it is as really Feu- 
dal as any other Species of Tenuri. 

If this Conclufion be juft, the 
Reader • may poilibly afk, how the 
Privileges and . Qualities of this Te- 
nure are then to be accounted for } 
The learned Mr. Somner declined 
this Queftion, as matter of Enquiry 
' beyond his Skill, and therefore I 
fhall not attempt to anfwer it ;. efpe- 
cially fince it will fervc my Purpofe, 
altogether as well, to obferve, that, 
if we confider ift the great Variety 
of ifTvproper Feuds (g) ; adly, that 
Fealty is the only thing dSfintial- 
ly neceflary to the Being of fuch 

fe) Lamb. Peramb. of Kent. 6to. Cu(bin of Tjsai 
ibid. 6-^, 637. 
(f) Lamb. ibid. 585, 5?;,. Bro. T»t. Teaure 7a. 
\%l Vid. Sup. p. 3a. 

FfitJtt 
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Feud (h); 3dl7, that th^ Gavelkind 
Tenant's Power of Alienation is the 
Difference or diftinguiihing Property 
of all alienable Feuds (i) ; And 4thly, 
that the grofleft Felonies might, accor- 
ding to the Feudijisy be remitted (k), 
and the Son's Right of Succeffion, in 
many Cafes remain, notwithftanding 
the Fault of the Father (1) ; It will^ 
upon thefe Confiderations, fufEcient- 
ly appear, that the principal Quali- 
ties of Gavelkind arc adventitious, 
and that they might, without Preju- 

(h) Vid. Sup. p. 32, 35. 

fijVid. Sup. p. 33, 34. 

(k^ Dominus potefl Feloniam remitten. Zafius in Ufuf 

Feud. Cap. io» fo. 95. — -v// exfrejji^ fi verbis hoc 

decUtretur ; ijel taciti^ fi non attento diU^fo nihibminus 
gum fro vafalk agnefcat^ vel de culpa non conqueftus mo^ 
rlatur. Stry. Exam. jur. feud. Cap. 13. Q^ 45. 

(\) Si vafdllt dilinquentss defcmdentes vel agnail efd 
feudum nomine proprioy mn ex vafaUi delinquentit ferfons 
venireni^ ejufdem deliSfum ipfis non wrceret^ ut fi ftatum 
ah initio Feudi Domlnm vafalh feudum pro fe, fuis rf#-» 
fcendentibusj & agnatis^ neminatim concejjiffet^ vel id ipfitm 
vafaltui in Jtipulationem exprejji deduxijfet ■■■■ Dcnif% 
fi feudum i earn caufam alicui cmcejfum fuerit^ quod con*^ 
cedentem op hofiibus eripueritj vel alias a fnorie liberavif^ 
gx nuUius deli^i caufa amittiy (^ per emfequens Ponnm vet 
^nafts aperiri poferit. Hanneton. dc jure feud. Lib. 3^ 
Cap. 17. fo. 39r»— 393. Crag, de jure ftud*. 373. 
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dice to its feudal Nature, have been 
communicated to any other Species of 
Tenure ; and confequently that they do 
not, any of them, impeach the Truth 
of what I have hitherto fuggefted 
concerning the feudal Nature of this 
particular Te?ture. 

As for the famous partilfle Quality 
of moft of the Lands in Kent (m), I 
will venture to fay, that it was not a 
particular or proper Effect of Gavelkind 
Tenure (n) : But that it was rather the 
"ancient Courfe of Difcent retained 
and continued in that County (o): 
And how particular foever the Con- 


(m) Not all, for even in Kent^ tbofe ancient 7^»^- 

mtnis or Fieiy fays the Lord HaU^ that are there held 

. anciently by KntghuServiciy are defcendible to the eld-* 

eft Son. Hale Hiji. of the Cm. Law 225. Vid. Le Stat. 

31 Hen. VIII. Cap. 3. 

(n) For the prefent Tenure only, fays Mr. Lombard^ 
.{Peramb. of Kent. 592.) guideth not the Difcent, but 
. the Tenure and Natun (/. /. the ancient partible Nature 

of it) together do govern it And Mr. Somner 

{Treat, of. Gov. 89.} infers from Glanvil and Bra£fon^ 
that it is a requifite and eflential Property in Land di 
' fuch f partible) Difcent, that it is not only by Nature par- 
tible, but withal, that by Cujlom and of Old it hath 
atSiually been parted. 
(0) Vid'. Somn, Treat, of Gav. 89, 90. 

^ tinuance 
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tinuaiice of this Courfe of Difcent 
may appear to us at this Day, yet, if 
we confider Gavelkind as a Species of 
Socage Tenure \ and that all Tenures 
by Socage^ or of the Nature of So^ 
cage, were anciently in Point of Sue- 
ceflion divifible (p); and that they 
might, without Prejudice to their 
feudal Nature, defcend equally or 
otherwiie, as beft fiiited the Genius 
and Ufage of every Country (q) : It 
will appear much more extraordinary, 
that all other Counties fhould de- 
part from this, the more ancient and 
natural Courfe of Difcent, than that' 
this, particular County fhould retain 
it. 

Having' thus, I hope, in fome 
Sort, diicovered the Nature of Te^ 


(p) Vid. Sup. p. 176. 

(q) Calthrife (in his Reading, (hewing the Relation 
between Lord and Copyholder^. 22.) fuppofesthis Cuftom 
to have prevailed in JCm/, as beft fuiting with the Cqn- 
fiitution or Circumftances of that County ^ which hadl 
been futjed to foreign Invafions, and that the Inheri-. 
tvnqe therefore defcended in Gavelkind^ that every Maq 
tber«'n)igbt be of Powc^ for Refiftance. 
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nuresy whether by Knight-Service or 
Socage^ in the largeft Senfe, it re- 
mains only that 1 take fome fliort 
Notice of Copyholds^ which, becaufe 
they fall not within my general Di- 
vifion, muft be confidered as a di- 
JiinEi Species of "tenure. 

Copyholds then are the Remains of 
Villenage (r), which, confidered as a 
X^nure (f), was not intirely Saxon 
(t), Norman (u), or Feudal (x); but 
a Tenure of a mix'd Nature, ad- 


(r) Vid. F. N. B, la. C. i Inf. 58. a. Bacon (afterwards 
Lord Vtrulam) Ufe of the Law 42, 43. 

(0 The Author of the old Tenures^ and Littleton^ do 
both of them treat it not only as a Tenurey but as a StaU 
pf Bondage. Fid. Old Tenures and Lit. TtL Villenage. 

(t) The Termination of Ftllenage^ and the Fealty In- 
pdent to ih^Tenurey prove that it was not Saxtm^ or prior 
to other Tenures } and therefore fuch Authors^ as ^uppofis 
Villenage to have been in England before the Cmquefl^ 
inuft be underftood to fppak of it as a State of Bondage^ 
and not as a real Tenure. Vid. Somn. Treat, of Gav^ ^5, 
66. Temp, hirod. to the Hifi. of Engl. 59. 

(u) There is no Title or Hint of any fuch Tsnura ia 
the Cuftumier of Normandy, 

{x) For the Fcudifts make no Mention of any fuch Te- 
nure, and therefore Crag, treats it as a Tenure peculiar to 
the Engtljby (Jf quaji Scintilla firvitutis apud Anglos ad- 
hue latens. Crag* de jur. Feud. 71. Befides Uvery or 
Jnvejiiture is wanting, which is clearly neceflary to every' 
J^ef or Tenure. Vid. fup, p. ^7. 
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vanced upon the Saxon Bondagey and 
which gradually fuperfeded it: So 
that we muft look partly at Home 
for its Original, which, though it can- 
not be traced without running into 
grater Length and Nicety, than 
would be agreeable to my prefent 
Defign, may poffibly be hinted in a 
very i&fj Words : For if the Normans 
found^ as we are afliired they did 
(y), " A Sort of People among us 
" who were, as Sir William Temple 
" iays, in a Condition of downright 
" Servitude, ufed and employed in 
" the moft fervile Works, and be- 
<* longed, they, their Children and 
« Effeas to the Lord of the Soil, 
*« like the reft of the Stock or Cattle 
« upon it" (z); nothing is more 
likely than that they, who were 
Strangers to any other than a feudal 


(7) Vid. Temp. Introd. 59. Bacoa Hift. of die Eng. 
Gov. 56. Brady Gen. Pref. a6. & Spclm. Gloff. ad Verb. 
Servus. 

(z) Perfons of this Condition were called by the Zaxmt 
Thttw bt TiteumtHf and in the Latin Laws of ffill, 
I (Cap. 65, 66.) and of Hm. I. {Cap. 77, 'ji.)fervi. 
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State, fliould infranchife all fuck 
wretched Perfons as fell to their Share, 
by admitting them to Fealty (a), in 
Refpe<3: of the little Livings they had 
hitherto been allowed to poffefs meer- 
Jy, as the fcanty Supports of their 
bafe Condition; and which they 
were ftill fufFered to retain upon the 
like Services, as they had in their 
former Servitude been vfed and em- 
ployed in : But this PofleiTion, as 
now cloathed with Fealty^ and by 
Means thereof advanced into ^ Kind 


(a) Tbs^t the Ad|niiIton of a Bondman to Homage or 
Fealty amounted to Infranchifemeniy appears from the 
Kdirror (Lib. 2. SiJf. 28. p. 167, 168.) Devwit ferfs frank 
fi fon feignior preigne' Uur Hommage . , ■■ ■ ou fufre foif 

Jirf » m j urour enire francs a foyer de frank Sacbant 

'm ■ . Braflon therefore mentions Jfrniage as a 

Method of Infrancbijement equivalent to Manumiffion^ 
i//«. Tenemenium nihil confert ■ ■ ; perfona^ niji pra- 
eedat Homflgium vel Ammmiffio. Vid. Bra£l. Lib.. 2, 
jCap. 8. SeS. I. fo. 24. b. And this feems to be the true 
Senfe of Littletony SeJf. 206, 207. where it is faid, that 
if the Lord give his Fillein any Lands in Fee Simple^ Fee 
Tailj fir Life, or for tears ^ it is an Infranchtfement j 
but that a Lcafe at Will is not. The Reafon is plain, 
becaufe a meer Tenant at Will is not admitted to Fealty ^ 
'^hereas Fealty is incident to every other Eftatf, whether 
jp Fee^ for Lifoy or for Years. 

4 of 
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oi. Tenure (b), differed very much 
from the ancient fertile Poffeflion, 
and was from henceforth called Fil^ 
lenage (c). 

Our Saxon Anceftors again having, 
fts above, fubmitted to the feudal 
Law, which was a Law of Liberty, 
may be fuppofed to have imitated, 
fome fooiier than others (d), the Ge- 
nerofity of the Normans^ and ' to 
have done the like : But neither did 


(b) Vid. Leg. Will. L Cap. 29, 33. 

(c) Such Tenant feems to have been firft called Vilatn 
in the Ft inch Laws of William I. (Cap. 29,) poffi- 
bly from the Latin Word Vilis {Vid. Cawel Interp. and 
Skinner Etymolog. ad Verb. Villain). He was however, 
in the Latin of thofe Times, called ViUanuSj a Villa^ quia 
in Villa habitavit^ fit operibus rufticis^ pkntmque for» 
didisy exercebatur. Vid. Spelm. Gloff. ad Verb. Villanusy 
& I Inf. 116. a. Such Tenant had no Freehold by the 
Courfe of the Common La,w, {Lit. Se£f. 81.) no Vote in 
the making of Laws {Bacon Htft. of the Eng. Gov. 56.} 
nor could he before the Statutes i Rich. IIL Cap. 4. 
H Hen. Vn. Cap. 26. and 19 ffen. VII. Cap. 16.. be a 
Juryman {Vid. ZL. Hen. I. Cap. 29.) nor was he really 
of ^ny Account in the State ; Propriety being the Bfifis 
of a feudal Policy in England^ and of all the Rights, as 
well as Obligations confequent to. it. 

(d) Sub Ricardo fecundo pars feryorum maxima ft in 
Libertatem vindicavit (Vid. Spelm. Glofl*. ad Verb. Laa^ 
zi, & Somn. Treat; of Gav. 58.) And yet there were 
Bondmen^ or, as then called. Villeins^ in the Time of 
Jita. yiL, SIS appears from the Sut, 19 H. 7. Cap. 15. 

our 
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our Saxon or Norman Anceftors mean 
to increaie or ftrengthen the Poflef- 
fion of their Villeins, but meant to 
leave that altogether as dependent 
and precarious as before, jave only 
that, as by their AdmiiEon to Feaky^ 
their Pofleilion was put, infemeMea- 
iure^ upon a feudal Foot, their Lords 
could not, in regard to the Feahy 
implied on their parts (e), deal wiu 
^bem fb wantonly as before; nor 
could they, fb long as they anfwered 
the Services and Conditions of their 
Pofief&ons or Tenure, in Honour or 
Confcience, deprive or remove them 
(f) : And yet they were for a long 
Time left meerly to the G)nfcience 

(e) The Oi>Iig»tioiu of Ftdtf bdog mutual, ut fup, f. 
la, 13. in Marg. 

(f) In thb Reaped tberdbie Sir H. Sptbmm^ feoJdng 
of the Infiuit State of feud*, when iHney were Piecari- 
Ott* and' Ai1>ltraf7{<tf ji^. p. 14.) Tayt truly that, Pri/-' 
tarn ttnm Hatttram tumuium t^d tut bidie exprimt 
tfrrarmn CciuUtiit fiue^ ut hfmaitur Ftrtnfu tuftriy tt- 
nmttir ad Fttwitattm ptr Ctpiam Ratuhrum Curim vulg* 
Copjrholdi mna^0. Vid. Spelm. Gbfll ad Verb. Fei^ 
ism tn Felonia, fg LL. Will. J. Cap. 33. 
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of their Lords (g), which they might, 
as they could, awaken by their Peti- 
tions, but could not othcrwife deal 
with ; until the uninterrupted Bene- 
volence and good Nature of the fuc- 
ceflive Lords of many Manors, ha- 
ving Time out of Mind permitted 
them, or them and their Children^ 
to enjoy their Poflcffions in a Courfe 
of Succcflion, or fcM* Life only, be- 
came at length cuftomary and bmd^ 
ing upon their Succeflbi's (h), and- 
advanced fiich Pofleffion into the ie-» 
gal Intercft or Eijate we now call Co' 
fiybold (i) ; which yet remains fubjei^ 

(g^ Until die Tioieof Bdw. IV. aod perhaps for (mat 
Time after, it appearing by LittUtm {Se£I. 77.) that it 
was, even iii his Time, doubted,, whether a Co^hdder 
had any legal Remedy againft his Lord. 

(h) In fome Manors as early as Htnty HTs Time. 
Vtdi Cahbrept ReaJing^ i^c. 3, 4, 7. 

(i) C»pytenants, Copyholders, or Tenants per^ Coff 

' £ancient temps fun* appelUs tenants en VtUen-' 

eue- • • ■' ii eto uMiert ftr ks eiwuiamet Tetutrts, &c. 

F.N.B. 12. C. VideBro. Tit. Villenage. 63, ^ 

Tenants at Will, by Copy of Court Roll, being in Ttuth 
Bmdmen at the Beginning, but having obtained Freedom 
of their Perfons, and gained a Cuftom by Ufe of Occu- 
pying their lands, they are now called CJopyhoIders, anj 
are (o privileged, that the Lord cannot put them out, 
^ all through Cuftom. Ba(tn Ufe rftbe Lam 43. 

tq 
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to the fame {ervile Conditions, and 
Forfeitures, as before, they being all 
of them io many Branches of that 
Continliance or CuAom, which made 
it what it is. 

From this View of the Original 
and Nature of Copyholds^ we may pof- 
fibly colled the Ground of the great 
Variety of CuftomSy that influence 
and govern thefe Eflates in diffe- 
rent Manors; it following from 
the preceding Account, if true, 
that they are no other than Cuflo- 
mary Eftates, after the ancient Will 
of the firft Lords, as it is prefer- 
ved and evidenced bv the Rolls, or 
kept on Foot by the conftant and 
umnterrupted Uiages of the feveral 
Manors wherein they lie (k}. 

Having thus confidered all the 
'Tenures fubfifting among us at this 
Pay, I muft now fubmit the Whole 

(k) This I take to be the Senfe of UtiUtim^ StB. 73, 
75, 77. Std ^art. 

of 
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of this Eflay to the farther Enquiry 
and Correction of the Reader; ad- 
vertifing him only, that as the At- 
tempt is new, and the Subjed much 
obfcured by Time, and Want of 
Contemporary Lights to clear it ; . the 
Author begs Allowances for Miftakes, 
and that the Reader will better in- 
form him. 
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IT being faid (Introd. p. 84, 85.) that the 
Charter of K. John materially varied 
from the Capitula Baronum^ it may hot be im- 
proper to point out an important Difference 
or two relating to Efcuage and Aidy and the 
Commune Confilium Regni, by which they were 
to be impofed or afleflcd. 

In the Capitula it is ftipulated, Ne fcuta^ 
gium vel auxilium ponatur in regnOy nifi per 
Commune Con/ilium regniy niji ad corpus regis 
redimendum^ Gf primogenitum Jilium fuum mi^ 
litem jaciendum^ & Jiliam fuam primogenitam 
femel maritandam^ Et ad hoc fiat rationabik 
auxilium. Simili modo fiat de tailagiis G? aux^ 
iliis de civitate London, & de aliis civitatibus 
qua inde babent libertates* 


9^ U 


APPENDIX. 

In Carta yohannis it is declared, that JVw/- 
lum fcutagium vel auxilium ponatur in regno 
noftro^ nifi per Commune Con/ilium regni nojlri^ 
mfi ad corpus nojirum redimendum^ & primo^ 
genitum filium noJlrum militem faciendum ^ &^ 
ad Jiliam noflram primogenitam jemel mari^ 
tandam^ & ad hac non fiat nifi rationabile aux^ 
ilium^ fimili modo fiat de auxiliiSy de civitate 
London. Et ad ha^'endum Commune Confilium 
regni de auxilio ajjidendo^ aliter quam in tribus 
cafibus pradiSiiSy vel de fi:utagio q/Jtdendo^ T^^t 
moneri faciemus ArchiepifcopoSy Epifi:opoSy Ab^ 
bates y Gomites^ Major es Bar ones figillatim per 
litter as NofiraSy & prttterea faciemus fummo^ 
neri in generali per Vkecomites & Ballivos 
nofiroSy omnes illos qui de nobis tenent in Ca- 
pite ad certum diem^ fcilicet ad terminum qua- 
draginta dierum ad minus y & ad certum locumy 
& in omnibus litteris caufam illius fummonitio-- 
nis exprimemuSy G?r. This Claufe et ad ha- 
bendum Commune Confilium regniy Gfr. is not 
warranted by the Capituky but is an Addition,, 
and a plain Departure from the true Senfe of 
the Words Commune Confilium regniy which was. 
from the Time of PFilliam I. to the Time of 
K- Johny and in the Beginning of the Rciga 
of Henry III, the name of the great Coun- 
cil, or Parliament as now called, and confifted 
of the fame Members as in the earlieft Time 
of William I. and the Times before him, whenr 
• there were no Tenants in Capite or Tenures ex- 
ifting as a Branch of the national or govern- 
ing 
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ibg Policy of the Kingdom. Befides, it was 
an unneceffary, if a harmlefs Addition, the 
former Claufe being abfolute and complete, 
and agreeable to the Demands of the Barons ; 
fo that it is not to be fuppofed, or even ima- 
gined, that K. Jobrfs Declaration, in the 
Temper he then was, that he would fummoa 
in generaH all his Tenants in Capite^ excluding 
or overlooking all other liberi homines regni^ 
was fatisfadlory to them, or that they ac- 
quiefced in fuch Reftridlion. None of the 
Monkifh Hiftorians of thofe Times, that I 
have met with, obferve any Difference be- 
tween the Capitula and the Charter of King 
ybhn^ nor between the Charters of K. John 
and of Henry III. nor do they take Notice of 
any Difcontent upon Account of any Difference 
between them, but, on the contrary^ Mat. 
Paris confidently affirms, that Carta utro^ 
rumq; regum in nuUo iriveniuntur dijjimiles : 
Yet it is plain, from the Difcord and DiC- 
content fubfifling during this Reign, and wha^i 
followed in the Times of Henry III. and £^- 
ward I. that the Barons oi liberi homines regni 
Were -not eafy, till they were admitted to their 
Share or Footing in the Commune Confilium^ 
which was at length obtained in the way of 
Reprefentation by Knights, Citizens, and Bur- 
geiles chofen and authorized by them to meet 
and a<3: for them^ The precife Time or 
Manner, of this Regulation, or the Induce- 
ments to it, do not appear, the Hiflorians of 
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thofe Times being filent, and th5 Records loffi 
or deftroyed. It is however obfervable, that 
this Attempt of K. John to introduce a kind 
of Reprefcntation of all the liberi homines regni 
by his Tenants in CapitCy tho* it did not take 
cffedt, (hews that a kind of RefM-efentation, 
or rather Rcftriftion of the Commune Cmfilium^ 
Was th^n thought of; and as a reafonabie and 
proper Reprefejitation was no doubt a defirc-^- 
able Meafure to prevent tumultuary, confuied, 
and diforderly Councils, it can be no wonder 
^at a proper Reprefentation was foon after 
cftabliflied. It appears by the Charter i Hen-^ 
ty III. that the Capitula in priori Carta 
(Johannis) defcutagiis & auxiliis ajpdendis were 
among others qua gravia & dubitabilia vi^ 
debantur^ at that Time in fomc Sort confider^ 
ed, and for their Weight and Importance re-- 
fpited to a fuller Council. Et tunc (fays the 
Charter) faciemus ptenijjime tarn de biis quam 
de aliis quct occurrerint emendenda qua ad com^ 
^unem omnium utilitatem pertinuerint Q? pa^ 
cem ^ Jiatum nojfrum & regni nojiri. BlackftonQ 
Mag.' Carta 35, 36, And it does in fome 
Meafure appear, that the Confidcration of 
them was not totally neglcftcd 9 Henry llh 
for tho* the Charter 9 Henry III. is filcnt as to 
Jlids, yet in refpe^l of Efcmge there is an ex-, 
prcfs Provifion, c. 37. that Seutagium de catero 
(apiatur Jicut capi tempore regis Henrici avi 
poftri confuevit. It does not indeed appear by 
the Charter 5 Henr^ III, that the Regulatioa 
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or Reftrifiion of the Commune CmRUuni, at* 
tempted by King John was at that Timo 
confidered, there being iw Mention of tho 
Commune Confilium in that Charters bat^ as 
the King was then young, and an Attempt 
tQ regulate or in any refpeft vary the Commune 
Confiiium, might i^n that A<:count be thought 

J premature and improper, we may reafonably 
uppofe, that it was again recited to the fiiU 
Age of the King; for it is v^ certain, that 
the Repreieritation by Knights, Citizens and 
Burgei^s took place fometiii>e in this Klng'9 
Reign, perhaps not naany Years after his full 
Age ; for tho' the firft Summons of a Parlia^ 
ment (as now called, and probably fo called 
foon after this Regtihtio'n) that i^ now extant 
or has been hitherto found, Vf^ j^jj^Skriry ill; 
{Clhuf. 49 Henry III. dorf. lo, rf. Dugd* 
Summons to Pari, i, 2, 3.) yet the Form of 
Summons feems to liave been at that Time 
well digeiled and known, and to have i^iied 
upon an Eftablifhnatent of fome ftanding ; for 
the Writs are not entered at large upon tho 
Roll, as Originals or Precedents generally are^^ 
but only Notes or Remiembirances in the fol«» 
lowing Words : * ^em Matidatumefi fii^uUt 
JTicecomitibus per Angliam tpiod venire faci^mt 
duos mikes de kgalioribus & difcretiorUtui m* 
litibus Jinguhrum Cofnitatuum ad regem London^ 
in ofiabis pradi^s in forma fup^adiSts. Ikm 
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ffi forma fradiSia fcribitur Chibus JEhar^ Ci^ 
^ibus Lincoln' & cateris Burgis Anglia ; quod 
mitt ant in forma fradiBa duos de difcretiori^ 
bus ^ legalioribui & frobioribus tarn civibus^ 
quam Burgenfbus fuis. But be this as it 
might, it muft be obfervcd, that from the 
Time of this Regulation, whenever it was, or 
indeed from the Tin>e of K. Jobn^ we hear 
nothing more of a Reprefentation by, or Re- 
ftriAion of the Commune Con/ilium to, the 
King's Tenants in Cafite; fo that we may 
reafonabiy conclude that all Differences upon 
this Head were fatis&€torily compofed by this 
Regulation. 

But ftilf there remained Caufe of Uneafinefs, 
becaufe the Capitula Baronum and Carta Johan^ 
nis de auxiliis were totally difregarded during 
this Reign, and nothine was done to quiet 
Ae Minds of the People in refpeft of Jid 
until 25 Edward I. when all Jealoufies were 
£lenced by the King's Confrmatio Cartarum 
ttnder Seal, s-Nov. 1297. and the Stat. 2^Ed^ 
^fbard L which efFedtually revived and inforced 
♦he Declaration in King fohn'^ Charter, that 
no J^d fhould be impofed or taken but by 
Commen Affent de tut le roiaume. Vide Black-- 
Jione Mag. Carta^ 8w. p.%o. St* 2 5 £. i . 1:. 5, 6^- 

r would not trifle upon z SubjeA: fo impor- 
tant, yet I cannot help obferving from the 
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Language of the old Statutes, la Comtnune^ tote 
la Commune ^ Engleterre^ le Commonaltie^ tout 
le Comminalty^ & Communaute de la terre^ Com» 
munitas regni^ Commen^ Commm de tout le 
Royalmey Commen ajfent^ Commen accorde, &c. 
how tenacious and fond our Anceftors were of 
the Word Commune, and that the Commons 
and Commonalty of Great Britain retain ai^d 
glory in it at this Day. 
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